
This is a digital copy of a book that was preserved for generations on library shelves before it was carefully scanned by Google as part of a project 
to make the world's books discoverable online. 

It has survived long enough for the copyright to expire and the book to enter the public domain. A public domain book is one that was never subject 
to copyright or whose legal copyright term has expired. Whether a book is in the public domain may vary country to country. Public domain books 
are our gateways to the past, representing a wealth of history, culture and knowledge that's often difficult to discover. 

Marks, notations and other marginalia present in the original volume will appear in this file - a reminder of this book's long journey from the 
publisher to a library and finally to you. 

Usage guidelines 

Google is proud to partner with libraries to digitize public domain materials and make them widely accessible. Public domain books belong to the 
public and we are merely their custodians. Nevertheless, this work is expensive, so in order to keep providing this resource, we have taken steps to 
prevent abuse by commercial parties, including placing technical restrictions on automated querying. 

We also ask that you: 

+ Make non-commercial use of the files We designed Google Book Search for use by individuals, and we request that you use these files for 
personal, non-commercial purposes. 

+ Refrain from automated querying Do not send automated queries of any sort to Google's system: If you are conducting research on machine 
translation, optical character recognition or other areas where access to a large amount of text is helpful, please contact us. We encourage the 
use of public domain materials for these purposes and may be able to help. 

+ Maintain attribution The Google "watermark" you see on each file is essential for informing people about this project and helping them find 
additional materials through Google Book Search. Please do not remove it. 

+ Keep it legal Whatever your use, remember that you are responsible for ensuring that what you are doing is legal. Do not assume that just 
because we believe a book is in the public domain for users in the United States, that the work is also in the public domain for users in other 
countries. Whether a book is still in copyright varies from country to country, and we can't offer guidance on whether any specific use of 
any specific book is allowed. Please do not assume that a book's appearance in Google Book Search means it can be used in any manner 
anywhere in the world. Copyright infringement liability can be quite severe. 

About Google Book Search 

Google's mission is to organize the world's information and to make it universally accessible and useful. Google Book Search helps readers 
discover the world's books while helping authors and publishers reach new audiences. You can search through the full text of this book on the web 



at |http : //books . google . com/ 



iiiiiiffiii 



3 2044 053 300 687 



MASSACHUSETTS 

Insurance Joint Committee 
Codifteotion 6f Life Ins. Lowe 

1887 






HD 



lAW 
LIBRARY 



Digitized by VjOOQ IC 



Digitized by VjOOQ IC 



M^iSSzicAi^scUs, ^enernL toui^rt Join t 



7 

CODIFICATION 



LIFE INSURANCE LAWS. 



REPORT 



HEARING ON THE COMMISSIONER'S REPORT 



BEFORE THE 



JOINT COMMITTEE ON INSURANCE. 



BOSTON: 
WRIGHT & POTTER PRINTING CO., STATE PRINTERS, 
18 Post Office Square. 
o 1887. 



Digitized by VjOOQ IC 






Digitized by VjOOQ IC 



HEARING. 



Boston, Feb. 16, 1887. 

The Committee met at 10.15 a. m., Senator Phillips presiding. 

The Chairman. The hearing this morning is upon so much of the 
Commissioner's report as relates to the subject of life insurance. I 
understand there are several gentlemen here from out of the State, 
and unless there are objections, the chair will give them an opportu- 
nity to be heard first. If there is any gentleman present especially 
representing any foreign company, or any company not chartered by 
the Commonwealth, we will hear him first. 

Mr. Putnam. I appear here as counsel for the Connecticut Mutual 
Life Insurance Company. I have only to say that Colonel Green, my 
client, is here, and he can say to the committee all that I could wish 
to say ; and I would ask the committee to hear him immediately, and 
to permit me to be at liberty to say anything further hereafter that I 
may have occasion to. May I ask if the Commissioner will be here ? 

The Chairman. \ Whatever remarks are made to the committee will 
be taken in shorthand, and the Commissioner will have an opportu- 
nity to look them over afterwards. 

Mr. Putnam. It is to be regretted that we cannot have his pres- 
ence, because it might save a great deal. 

Eemares op Mr. Jacob L. Green. 

Mr. Chairman and Gentlemen: — The portion of Mr. Tarbox's 
report to which my own attention has been particularly called is con- 
tained in an extract from his preliminarj' draft, containing six sections. 
I do not know whether they are numbered in this draft in the way 
that they are in his full report or not. I have not compared them, 
and I do not know. But not having the report in full, and not having 
examined it, I will speak to this draft, which I suppose covers all 
that is of importance for companies of other States to consider in 
this connection. 

The Chairman. Do you know that to be included in the new law 
as reported by the Commissioner? 



digitized by GoOQIc 

702794 



Mr. Green. I received it from Mr. Tarbox as a portion of the 
report, together with a circular inviting comment; and after the 
receipt of such comments as I made to him, he wrote me that this 
had been included as it stood, without change, in his report, so that I 
suppose it must be. 

The Chairman. Of course the committee will want to be satisfied 
upon that before they go on and hear any remarks upon that draft. 

Mr. Putnam. 1 will say for Colonel Green as to a portion of his 
remarks, an^ as to one of the sections included in this extract sent 
him by Mr. Tarbox, that a portion of it is to be found at the end of 
section 11, relating to the valuation of the assets of life companies. 
That, I think, cannot differ materially, although I have not seen the 
extract. You may take this full report. (Copy of the report handed 
Mr. Green.) 

Mr. Green. On page 6 of Mr. Tarbox's report, under the head, 
"Valuation of Life Assets of Life Companies,** his proposed draft 
reads : 

In valuing the assets which compose the legal reserve of a life insurance 
company, the real estate, the bonds and stocks shall be taken at such a 
value that the average annual income thereof shall be not less than four 
per cent, of the valuation ; and if any asset or investment is conditioned 
upon a rate of interest, or is actually producing an average income of less 
than four per cent, annually, such asset of investment shall be rated at its 
value, considering the actual income and time it has to run, as the equiv- 
alent of a four per cent, investment ; loans and credits shall not be allowed 
for more than their face value, nor shall any asset or investment be ap- 
praised for niore than its market value. This clause shall take effect on 
the 31st day of December, 1889. 

In other words, whatever may be the market value of a stock or a 
bond held by a life insurance company, it is to be valued upon a 
• four per cent, basis, on the assumption that it is to net four per cent, 
to the holder, if it be a bond, if held through to maturity. ' This 
section evidently contemplates that the companies are now holding, 
or are coming to hold in the future, a considerable and an important 
amount of bonds or stocks, which will not produce as much as four 
per cent, interest upon the value they may have in the market. And 
that is, undoubtedly, if the rate of interest tends as it has for some 
time, a true assumption. Indeed, some of the companies alread}^ 
hold assets which will not net at present prices three per cent. Gov- 
ernment bonds will not net now three per cent. ; there are others 
which will not net four per cent. This draft proposed to cut off all 
market value above that which would be warranted by the earning of 
four per cent, interest, if the bond be held through to maturity. 



Digitized by VjOOQIC 



This is an arbitrary reduction of the actual resources and assets of 
a life insurance compan}'. The law, on the one hand, makes a quite 
arbitrary limitation of a company's liabilities. It requires all com- 
panies domg business here to compute their reserve upon the assump- 
tion of earning four per cent, interest ; it does not allow them to take 
into account any margin upon their premiums, which they may have 
over and above expenses and contingencies, and compels them to use 
in their calculation onl}^ net premiums, the premiums computed with 
sole reference to the questions of mortality and interest, and the 
assumption of interest at four per cent. Thait is not a commercial 
valuation ; It is not in any true sense a fair and true valuation of a 
compan} 's'liabilities. But we are accustomed to it, and it has so far 
brought no mischief, and,, practically, will work none. We should 
not lose sight of the fact, however, that it is arbitrary and rule of 
thumb. 

This bill proposes to introduce, on the other hand, a like arbitrary 
element, and compel the companies to disregard so much of the value 
of their assets as is above a certain arbitrar}^ basis. To show its 
exact operation, I will take an illustration. 

Suppose a company has a reserve to-day of $1,100,000. (I take 
these figures because the}' happen to be convenient for comparison 
with certain other figures used in the making of the comparison.) 
Against this reserve is the liabilit}' of the companj'. Suppose against 
this reserve they hold bonds of the par value of $800,000, bearing 
eight per cent, interest, and that these bonds have now ten years to 
run. The compan}', we will say, bought these bonds five 3'ears ago, 
when they had fifteen years to run, and it bought the bonds on a five 
per cent, basis, that is, to net the holder five per cent, at maturity. 
The company, that is, five years ago, paid $131.40 for the bonds, or 
a gross sum of $1,051,200. Now, to-day those bonds will sell in the 
market on a three per cent, basis ; that is, they will sell at $142.92, or 
for $1,143,300. That gives the company a surplus of $43,300 above 
its liability in an asset of undoubted value, which it can sell to-day 
and' convert ^into other assets bearing such rate of interest as the 
market will warrant. 

This bill as proposed would compel this company to value that 
asset on a four per cent, basis, and on that basis its value to-day, 
instead of being $142.92, would be $132.70, or, in gross, $1,061,600. 
So that b}' that valuation at four per cent., instead of the actual sell- 
ing value of those bonds, the compan}', instead of having a surplus of 
$61,600, would be bankrupt by the sum of $38,400, and to be put into 
the hands of a receiver, under the operation of your statute. I think 
that statement can need no comment whatever. It cci-tainl}- cannot 
be impeached. 
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But take another view of the case. If the actual rate of interest 
should fall below four per cent., the proper action to be taken would 
not be a valuation of the assets on an arbitrary basis, upon an 
arbitrary rate of interest, but a computation of the reserve, a computa- 
tion of the liabilities of the company, upon a-rate of interest which 
more nearly represented the actual rate. That is to say, if the com- 
panies are not going to be able to earn four per cent, interest, do not 
compel them to value their assets on a four per cent, basis, but make 
them compute their liabilities on a basis below four per cent., three, 
and a half or three per cent. 

Now, take a company representing a given amount of insurance, 
say ten millions of insurance, written at various ages, which shall be 
so distributed in kind and in age as to be what we may call a model 
office. At the end of five years that company's reserve at four per 
cent, would be $72,007. At three per cent., if it computes its liabili- 
ties on the assumption that it is only going to earn three per cent, 
interest, its reserve would be $81,262. Tbat is, it would be $9,255 
higher than on the four per cent, basis. Now, if instead of requiring 
that company to reserve at three per cent., 3'ou value its assets on a 
four per cent, basis, you will require, as you will see at once, that 
company, instead of holding $100, to hold $133.33^. Suppose the 
company's assets to be earning only three per cent., and you value 
them on a four per cent, basis, on the assumption that they must 
produce four per cent., then you compel the company to hold $133.33^ 
instead of $100, because it takes $133.33 J to earn four per cent. 011 
$100, 

Now, then, this bill would compel the company which had a four 
per cent, reserve of $72,000 to hold assets, on the arbitrary valuation, 
of one-third more. That is, it would have to hold $96,009 as against 
its four per cent, reserve of $72,000. But if the company reserved on 
a basis of three per cent., its reserve would be only $81,262. That 
is to say, valuing the assets on a four per cent, basis, instead of your 
liabilities on a three per cent, basis, would compel your company to 
hold, to meet the requirements of a four per cent, reserve, under such 
a valuation of assets, $15,000 more than a three per cent, reserve. 

That is the absurdity of the proposition, pointing clearly to the fact 
that the way to treat this matter of a fall in the rate of interest is not 
a valuation of your assets by an arbitrary standard, but a change in 
computing your liabilities in the rate of interest to be earned. 

Now, I will make a case directly in point. In 1882 the Connecti- 
cut Mutual changed its assumption of interest to be earned in the 
future from four per cent, to three per cent, on its new business. All 
its policies written since that time are based, as to their premiums 
and their reserves, upon the assumption that we are to earn three per 
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cent, interest. Now, our reserve on the tbree per cent, standard on 
these policies is $1,594,605. The four per cent, reserve, the liability 
on these policies in this State, and in Connecticut, too, is $1,366,468. 
That is to say, our three per cent, reserve is $283,237 higher than the 
four per cent, reserve. This bill would compel us to add to our 
assets, held to meet this four per cent, reserve, one-third of the 
reserve itself. That is, by this valuation of assets, in order to meet 
the four per cent, reserve of $1,366,468, we should have to add to o\ir 
assets one-third, $455,489, making a total of actual assets against 
that reserve of $1,821,957, which is $272,352 more than the three per 
cent, reserve itself. 

I can add nothing to such a statement as that except this general 
comment upon the proposed bill, that it seems to assume that there is 
no one in charge of the affairs of these companies who understands 
the business of investment, or who is supposed to watch their inter- 
ests, and to make such changes in the investments as the times, the 
rate of interest, and the exigencies of the company, its liability under 
its contracts, would seem to warrant. In other words, it seems to 
me a case of socialism pure and simple, — the interposition of the 
power of the State, wholly regardless of what individual ability and 
fidelity and experience and wisdom may be able to accomplish in the 
management of a company's affairs. But the conclusive thing is as I 
have stated. The right way to meet the interest question is in com- 
puting liabilities, and not in an arbitrarj^ valuation of assets which 
would require a company to hold assets largely in excess of a three 
per cent, reserve, in order to meet the requirements for the smaller 
four per cent, reserve. 

The next section in this preliminary draft is section 68, on page 39 
of Mr. Tarbox's report ; concerning that, I will not take the time of 
the committee. Section 69 is not included in the preliminary draft I 
have, and I care nothing about it. It forbids discrimination between 
persons of color. I am unable to understand any reason for such an 
act. Certainly no company would undertake to make, or ever has 
undertaken to make, so far as I know, any discrimination as to pre- 
miums to be charged to persons according to color, race or condition. 
The only question is that of physical soundness, and color does not 
enter into the question of premium, but, as far as it may, and actually 
and properly does, into the question of physical condition, actual risk. 
It is not a question of premium, but a question of the propriety of 
insuring such persons. In other words, it is a pure question of selec- 
tion, and not a question of discrimination in premium or in benefit in 
any way whatever. 
The Chairman. That is a copy of the present law, I suppose? 
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Mr. Putnam. I believe Mr. Tarbox himself in his report does not 
favor that section, on the ground that there is a real difference between 
the longevity of the two races. 

Mr. Green. I next refer to section 73, on page 40, of Ihe report, 
and call attention particularly to the latter part of it, — the first part of 
the section I do not care to speak about : " The person effecting such 
insurance may by deed in his lifetime or by his will designate or 
change the beneficiarj' to whom the proceeds of such insurance shall 
be payable." That clause enables any person who is named as the 
original beneficiary in a policy to create in some third person an in- 
terest in that policy, a legal estate in it, which is in contravention of 
the principle of indemnity, and may make a purely speculative con- 
tract. * We know it is the principle which has been always followed 
very closel}' in fire insurance, and almost as closely in life insurance, 
that no person should have an insurable interest where he was not 
liable to damage by the happening of a particular event insured 
against. One is not allowed to have a pecuniary interest in the 
burning of a house, unless he stands to lose by the burning ; nor to 
have a pecuniary interest in the cessation of a life, unless he stands to 
lose by the cessation of that life. Otherwise there is a direct pecu- 
niary 4;emptation of benefit to accrue from the destruction of the 
property, or the destruction of the life, which is contrary to public 
polic}'^ and to public morals. 

This clause would allow the beneficiary of any policy to assign it to 
a wholly indifferent person, one who had no interest whatever in the 
life insured, and who would thereafter have a direct interest, a direct 
pecuniary gain, depending on the cessation of that life. As the law 
now stands everywhere one can assign policies, which are by their 
terms properly assignable, to secure a debt due from the person whose 
life is insured, and if the debt be transferred the assignment can be 
transferred ; that is to say, the indemnity follows the danger. And that 
principle, I submit, should never be lost sight of, should never be de- 
parted from in any degree. This clause is, I think, a clear depart- 
ure ; it is a complete divorce from that principle of indemnity, and 
admits at once the element of speculation upon lives in which one has 
no insurable interest whatever, because standing to lose nothing by 
their termination. 

The. Chairman. Have you any amendment or suggestion to pro- 
pose to this section ? 

Mr. Green. By my recollection of your Massachusetts law I should 
say that it required no change whatever in this respect. I have not 
examined the first part of this section to see how it compares with the 
present law ; my impression is it is the same. But the clause which 
I have read, and all that follows it, I would strike out entirely. 
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There are two sections of this bill, the substance of which, at least, 
is contained in this preliminary draft, to which my attention has been 
called, which do not directly affect companies of other States, and 
affect them only so far as legislation by the State of Massachusetts 
is a powerful influence affecting the legislation of other States. Massa- 
chusetts has held the lead in this matter of insurance legislation for 
many years, and the prestige of its insurance department has been 
great. And that fact puts upon its Legislature, and upon its insu- 
rance officials, I think,, the duty to consider very carefully, not only 
the direct effect of any proposed changes or provisions relating to 
insurance companies upon the companies themselves, but they should 
consider that they are setting an example and exerting an influence 
upon legislation in other States of no mean degree of force. 

Section 5 of the preliminary draft, which is section 75 of page 41 
of the report, undertakes in general terms to limit the surplus which 
a company may hold to ten per cent, of its reserve, and to require 
that it shall at stated periods divide all of its surplus above a given 
amount. It seems to me that is wholly unnecessary. The tendency, 
taking one time with another, will be for companies to divide as much, 
to make as large dividends to their policy holders as is consistent 
with safety, and I think that can all be left where the charters of the 
companies leave it, in the discretion of those who are responsible for 
the management of a company's affairs, and responsible for the integ- 
rity of its contracts, for the final results. And it is looking a great 
ways into the future to undertake to determine now just what function 
a surplus may be called upon to fulfil in the affairs of a company, 
and to say that any given amount of surplus is absolutely and uncon- 
ditionally sufficient for all the contingencies of the future. It seems 
to me such legislation is entirely uncalled for, and would be intrinsi- 
cally unwise. 

Section 76 legislates a life insurance company into a savings 
bank. It makes that change by the statute itself. To illustrate the 
impropriety of such an act, suppose the reverse of that were at- 
tempted, and the State should legislate to this effect: That any 
depositor in a savings bank might, at his own election, convert his 
deposit in the savings bank into a life insurance premium, and the 
bank should thereafter not be charged with liability to him as deposi- 
tor simply, but should be charged as an insurance company to pay 
the amount of insurance which this deposit, used as a premium, would 
buy. That would be a statutory change of the very character of the 
institution, and I think illustrates completel}^ the unreasonableness 
of such legislation as this, which would, in fact, but indirectly in terms, 
undertake to change entirely the character of the business which is 
being transacted by a company. 
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Id such a case as I have supposed, it would, of course, be those 
lives which were the poorest which would want their deposits changed 
into insurance premiums, and to charge the bank as an insurance 
company rather than as a bank, and the effect upon its business could 
but be disastrous. Now, when you undertake to change a life insur- 
ance company into a savings bank, you expose it to all the dangers of 
a savings bank, that is, to the danger of a run ; you change its busi- 
ness from that of furnishing indemnity to that of merely holding and 
accumulating and returning on demand deposits which are made with 
it. In case of a run upon a company so changed at will by the effect 
of the statute into a savings bank, the natural result would be that 
the best lives would go out ; that only those would remain in the com- 
pany whose lives were impaired, who could get no insurance else- 
where ; the company is subject, without any restriction whatever upon 
the amount it may be called upon to pay, to convert its assets to 
meet this demand ; and it is easily conceivable that the company, at 
the end of such a run, might be left with none but impaired lives, and 
with none but its poorest assets to meet a very greatly increased 
liability. 

It seems to me that the principle involved puts the whole business 
of insurance at great hazard. I know that in saying this I am oppos- 
ing a theory which Mr. Elizur Wright industriously taught, and that 
is, that the reserve of a life insurance company is merely a savings 
bank deposit. But certainly Mr. Wright never found any respectable 
authority to concur with him in that view of the case. Its effect in 
principle must be disastrous, and I think any benefit which can be 
secured to insured persons in the direction which is contemplated bj 
this statute may safely be left as a matter of competition between 
companies. I do not think there is any doubt that they would go, if 
left to themselves, quite as far in any such direction as prudence 
would warrant. I am very much obliged to the gentlemen of the com- 
mittee for their attention. 

The Chairman. Do you not think, Mr. Green, that the danger of a 
run on an insurance company, in case that section were substantially 
adopted^ would be obviated by the part of it which says that the pol- 
icies shall be presented upon the anniversary of their issue ? 

Mr. Green. I do not, because that would only extend the run for 
one year. It would prevent a run in a few days ; but anything which 
would produce a run would be of such a character that its effect 
would be likely to last for a year at least, and I do not think there 
would be any check in that provision. I do not think that provision 
in itself constitutes any practicable check on a run. And especially 
when 3^ou consider that the members of a life insurance company are 
not localized, that they are distributed all over the country, and that 
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a run, even of a very sharp character, would necessarily spread itself 
over a good deal of time, owing to the distribution of the membership. 

The Chairman. You have no amendment drawn up, or substi- 
tute, I presume, for this section or any part of iti* 

Mr. Green. I have not ; no, sir. I had not supposed I might be 
asked an 3' such question, or I would have prepared myself. Siill, 
that is a thing which I should hesitate very much to do. The truth 
is just here, gentlemen. I think the managers of sound, reputable 
life insurance companies would be very glad indeed of any real as- 
sistance in the management of their business that could be offered by 
legislation, or in way whatever. But I do think we are legislating 
things to death very much ; that the tendency is altogether towards 
too much regulation by law, and that this has been particularly true 
in some of the details in these matters of insurance. The most that 
a State can effectively do for good is to settle the basis of a business 
upon sound principles. The principles are few, very distinct, very 
clear. They cannot bo misapprehended, nor their effect cannot be 
misapprehended or miscalculated. But when it comes to questions of 
detail, very few statutes effect precisely what is expected of them, 
their operation is by no means necessarilj' what is intended, and legis- 
lation in detail is an attempt to forecast in an arbitrary manner what 
can only safely be left to work out in the hands of responsible men of 
capacity and experience, who are selected b^" the persons interested 
for that p\irpose. My own suggestion, therefore, would be, in gen- 
eral, unless there is in 3'our legislation some fault that 3 ou know, s jme 
evil that demands correction, that 3'ou let things stand as they are. 

The Chairman. Is there anybody else who desires to be heard? 

Remarks of Mr. Charlton T. Lewis. 
I have been requested to appear in behalf of the Mutual Life 
Insurance Company of New York. I shall tax your attention but for 
a ver3' few minutes, Mr. Chairman and gentlemen of the committee, 
in making a few suggestions in addition to that which Col. Green 
has said. Our company is, as 3"0u know, at home in Massachusetts, 
having done business here, I think, longer than any of the companies 
chartered by the Commonwealth which are now in active business, 
and has a very large stake in investment in real estate here, as well as 
in the interests of Massachusetts policy holders. The Commonwealth 
of Massachusetts has, as Col. Green has said, taken the lead in all 
matters of insurance legislation in the United States, and the laws of 
other States, wherever they are found consistent with the well-being 
of the business, are substantiall3'^ a copy of the laws previously en- 
acted in this Commonwealth. So it ma3" safely be said that thii gen- 
eral policy of this Commonwealth with reference to insurance has had 
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a profound influence on the legislation of all the States, and on the 
fate of the business throughout the country. You will therefore not 
be surprised to learn, as Col. Green has suggested, and as I assure 
3'ou is the fact throughout the countrj^ that wherever there is an 
earnest, well constituted life insurance company, it looks with grave 
apprehension upon any sudden, rash or questionable changes in the 
laws of this Commonwealth with reference to this business ; because 
it is aware that any change of policy which you may be disposed to • 
make in this matter will be regarded throughout the country as made 
upon an experience, upon a stud}', and out of a degree of intelligence 
in the matter such as is not elsewhere found. And it will be very 
lil^el}' to be copied, without, anything like the amount of consideration' 
which you give to it, in many of the other States of the Union. 

Now, we have read with the deepest interest this remarkable work 
of your energetic and faithful Insurance Commissioner. It is a work 
which I may truly say is a wonderful piece of work for the time which 
he has been able to give to it. It is characterized throughout by an 
effort to be just to all interests. And in meeting his propositions 
here before 3'ou, we feel that we are upon a common ground. of justice, 
and that we all have the one single aim, viz., to obtain that basis 
in legislation for the business which shall be best for the interests of 
the community and of the policy holders. With this understanding 
we feel at your invitation, for which we are very grateful, free to ex- 
press our criticisms upon the detail propositions which he has made. 

The general spirit which actuates the proposed changes, so far as 
changes are proposed in existing law, is that which has been sugges- 
ted by Col. Green. It is a step in the direction of detail management 
of the business of insurance. Hitherto, in Massachusetts, one great 
principle has been supreme in your legislation. It has required that 
there should be not onl}' absolute good faith, but transparent good 
faith, based upon perfect publicity in all the transactions of life insur- 
ance corporations. And every life insurance corporation doing busi- 
ness in this Commonwealth has accepted that principle, and now does 
business behind glass doors. Your State oflScer is at liberty at all 
times to demand any information of any officer or agent of the com- 
pany, to inspect and examine its books and its transactions and its 
business, to see that whatever is done in conducting the business of 
the company is done in absolute good faith, in the interest of the 
policy holders. Furthermore, all the great outlines of the business 
are required to be returned to him for official publication, and report 
to the Legislature every year. These are the great safeguards which 
the Commonwealth of Massachusetts was the first to throw around 
this business, which have been found efficient and successful during a 
long course of 3'ears, in making it one of the most beneficial institu- 
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tions known to our civilization throughout this country, and which 
now it is proposed to modify in certain details, but in certain very im- 
portant respects, bj- making the Legislature itself assume, to a certain 
extent, the conduct of the business, and prescribe precisely how it 
shall be conducted in many particulars which hitherto have been left to 
the discretion of those who have been chosen to fulfil the trust. 

Now, we hold that truth is what we want ; that what the law aims 
at in the reports and returns of these companies is to get the facts as 
^ they are ; and that the facts as they are, so far as they concern the 
community, the Legislature, or the law^are the outlying facts, the 
substantial facts, of the financial soundness of the company and the 
good faith of its management. It is not proposed by legislation .to 
make every man his own actuary ; or, if it is proposed, to the extent 
to which it is proposed, it is an impossibility. What the law should 
aim at is not to constitute every policy holder, every politician, every 
man in the community, as an acute expert, critic upon every detail of 
the business of life insurance management ; but it is to satisfy the 
community, to impress it upon public opinion, that under the safe- 
guards of the State these institutions are conducted with integrity and 
with success. That is what we claim is fully accomplished by exist- 
ing law ; and that is what we claim would be impaired in its results 
by attempting to push this supervision further, and to dictate as to 
details of management. 

Now, let us see what is said in this proposed law with regard to the 
assets of the company. And I need add but a word to that which 
Col. Green has so pointedly expressed with reference to the practical 
effect of this computation of assets. His illustration was forcible, 
was conclusive, with regard to the practical advantages of computing 
these assets on a four per cent, basis, where a company has, as his 
compan}^ has, voluntarily increased its liability to a three per cent, 
basis. And the same fact, as a broad fact of management, is true of 
every company, whether it has taken that step or not. To compute 
its assets upon a four per cent, basis would be, in the first place, a 
practical discrimination against investment in the bonds of the United 
States. Now, you are aware that there may be substantial reasons 
why any financial institution may desire to have in hand a reasonable 
sum invested in the bonds of the United States, without reference to 
their immediate productive power. They are convertible instantly 
in all markets into ready cash. And for that reason, as well as for 
some others in practical working, which are familiar to every adminis- 
trator of a financial trust, it is often desirable to have a considerable 
sura in them. This provision of law would prevent the companies 
from investing any amount in bonds of the United States, under the 
penalty of having the entire premium cut off from them as an asset. 
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Again, suppose it should happen that the day before, or the week 
before, the return of the company had to be made to the department, 
a very large sum of money due to the company should be paid, a debt 
should mature, or a large block of bonds should be paid off, and the 
company had not within those few days obtained permanent invest- 
ment that was satisfactory for those funds. I have known instances 
in which for some time two, three or four millions of dollars have laid 
on deposit in that way at no interest, or at a nominal rate of interest, 
waiting for an opportunity for investment. Suppose the return of a 
company had to be made at such a time. That money, being unpro- 
ductive, is absolutely cut off from among the assets of the company, 
and they get no credit for it. If it lays at one per cent, temporarily 
in bank, then twenty-five per cent, pf it only under this rule is allowed 
as a credit to the assets of the company. The strongest company in 
the United States might suddenly wake up to find itself declared in- 
solvent by the Commonwealth of Massachusetts simply by the acci- 
dent that it happened at that time that its investment had to be 
changed. This is a thing which, of course, no man intends, which 
you do not design, and which it is sufllcient merely to suggest to you, 
without enlarging upon it. 

With regard to section 73, in addition to the technical objection 
which Col. Green has pointed out, I wish to remark that in connection 
with another section in the law, which is found at the very beginning, 
section 3, page 2, it becomes very important. The concluding clause 
of that section is as follows : "All contracts of insurance on lives or 
property in this Commonwealth shall be deemed to be made therein." 
Now, gentlemen, you are all aware of the legal effect of an enactment 
like that. It makes the place of the contract of life insurance the 
Commonwealth of Massachusetts, and the object of that is that the 
laws of the Commonwealth of Massachusetts may enter into that 
contract when it is made ; so that wherever it is construed by any 
court wilhin the United States, in the comity of States the laws of the 
Commonwealth of Massachusetts will be recognized as a part of that 
contract. 

What will be the result of that, if such an enactment is passed as is 
proposed in section 73? "The person effecting such insurance may 
by deed in his lifetime or by his will designate or change the bene- 
ficiary to whom the proceeds of such insurance shall be payable." 
Now, you are aware that there is no civilized country on the face of 
the earth in which such a change as that is admissible. It is a contra- 
diction of what has been hitherto regarded the fundamental kim in 
life insurance. If I insure my life for the benefit of my wife and 
family, one of the motives most readily intelligible to every man is 
that I desire to put away something which shall be assured to them ; 
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which shall be beyond my reach on a sudden emergency ; which I 
shall not be able to appropriate to the payment of a pressing debt at 
a moment's notice ; which I shall not be able to divert from them, — 
in order that they may have something to rely on in case my pro- 
ductive life is taken away from them. Now, this clause, contrary to 
the laws of every other State, and in particular contrary to the laws 
of New York and of Connecticut, the States in which the largest 
companies doing business in Massachusetts which are not chartered 
by this State are located, allows the insured to change the beneflciary 
by his deed during his lifetime, or by his will at his death. In New 
York we have a law which secures the beneficiary against such a 
change, so that the wife's interest in the policy cannot be defeated by 
any act of her husband alone during his lifetime. 

Now, there are companies which are issuing policies in Massa- 
chusetts and in New York, and here we have a proposed law which, 
if passed by the Commonwealth of Massachusetts, would lead to end- 
less confusion. Every company in New York, in Connecticut, in 
other States, would be compelled to issue two kinds of policies. 
There is a discrimination - in a mutual company immediately, — a 
Massachusetts polic}', which by the terms of the Massachusetts law 
is construed as if issued in this State, and therefore subject to all its 
laws, and which the insured can at any time take away from the 
beneficiary and transfer to another ; and a New York policy, which 
remains with its interest in the beneficiary inalienably, and not amena- 
ble to any other transfer. And that clause at the beginning of the 
law would compel the courts of New York, if a suit were brought 
therein upon a policy, to inquire as to the place in which it was 
issued, and to receive the Massachusetts law as proof that the policy, 
if it were issued here, was transferable, while in New York it is not. 

I submit, however, that the whole policy of this law, so far as it 
attempts to change existing law, is a policy which tends to defeat the 
principle and aim of life insurance in securing a provision to a family 
against the cutting off of the insured life ; and that so far forth it is 
one which will not upon reflection commend itself to your better judg- 
ment. But in any case, if such an act as this were to be passed, I 
would submit that it would be just that the Commonwealth should, as 
it has hitherto done, limit the definite regulation of the effect of the 
policy and of the powers of the beneficiary and of the insured, to 
policies issued by companies chartered by the State. It then would 
apply Jo all policies issued by those companies, but would apply to no 
policies issued by companies chartered by States which have other 
laws ; and so would be avoided the confusion, which is inevitable in 
case of the conflict of laws, that would arise from applying such an 
act to foreign companies. 
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One word more, b}' your leave, with reference to the effect of sec- 
tion 68. Mr. Chairman, without being able to suggest an}"^ language 
which would meet the case, — and it seems to me it would be ex- 
tremely difficult, if not impossible, to put in a statute words which 
would accomplish the end evidently designed by the drawer of this 
section, — I wish to point out that the section as it stands is one 
which practically is almost incapable of definite, clear interpretation. 
It does not pretend to determine what is a "distinction or dis- 
crimination in favor of individuals between insurants of the same 
class and equal expectation of life in the amount or payment of pre- 
miums;" but if the words are to be literally interpreted, it would 
destroy a kind of business which is now universal, or, at least, very 
largely carried on by many companies. You are aware, for example, 
that there are companies which are mutual, which, however, while 
they give to their mutual policy holders the benefit of sharing in any 
surplus profits which the company makes out of the excess of pre- 
miums, yet are in the habit of issuing policies on what is called the 
stock basis. That is to say, they issue policies at a lower rate to 
those who do not desire to share in a surplus, which they regard as 
an uncertainty, but who desire simpl}' and purely to have the definite 
insurance of a fixed sum of money. Those companies sell those 
policies at lower rates ; and if this language were to be pressed, suppos- 
ing this to be enacted, that would cut off the possibility of doing that 
kind of business, and would forbid the companies to accommodate 
that class of policy holders. 

Again, there are many companies in which peculiar plans of in- 
surance have been devised, and a large part of the activity of the 
business during the last ten years has consisted in the ingenuity of 
actuaries devising favorite plans of insurance to meet the wants of 
particular classes of men. There are certain policies which make 
provisions with regard to travel, others which make provisions with 
regard to the conduct of business, others which make special pro- 
visions with regard to the payment of premiums, and so on. There 
is an almost infinite variety of combinations in the provisions which 
are applicable to different classes of policy holders. In many cases 
those provisions are represented in the variation of the rate of 
premium charged, and this variation is carefully computed by the 
actuary as nearly as possible on the basis of exact justice, so that 
there shall be no advantage between one form of policy and another. 
If the companies are prohibited from making any distinction or dis- 
crimination between insurers, or in regard to the method of the pay- 
ment of premiums, if this language is pressed to the extreme, it 
would cut off all these policies and destroy what has been the only 
live part of the business for the last ten years* If it is not pressed 
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to that extreme, it would not amount to a prohibition of any such 
discrimination as that (and I have no ideu that any such thought was 
in the mind of the gentleman who drafted it) , and it becomes utterly 
meaningless and incapable of any enforcement whatever. 

Then we go to the end of the section and we find this language : 
'" Nor shall any such company or agent pay or allow^ or offer to pay 
or allow, as inducement to insurance, any rebate of premium pa3'^able 
on the policy, or any special favor or advantage in the dividends or 
other benefit to accrue thereon." That seems to enforce the view 
which I have taken of the words at the beginning of the section, and 
I believe the commissioner would interpret them as prohibiting differ- 
ent plans of insurance in the same company where thej' can be con- 
strued as granting a benefit to any class of policy holders. The 
object of this clause in this section is unquestionably to do away with 
a great evil, ; an evil which has been felt most deeply by the life in- 
surance companies themselves, to which the agents have been driven 
by the very fierce competition, but which the companies are at last 
taking eflScient measures to put a stop to, and that is the system of 
bidding against each other by rebates of premiums for the patronage 
of a policy holder. This is an admitted evil, and if every evil in 
business is to be met by legislation, if it is the business of the Legis- 
lature to go into every shop in the country and see that every man 
does his business on what the law regards as the true principle, then, 
of course, a provision of this kind, if it can be enforced, would be 
desirable. But I think upon reading this act it will be seen that this 
provision is incapable of being enforced and utterly beyond the pro- 
vince of legislation. And while it is undoubtedly desirable that life 
insurance companies and agents should conduct their business upon 
sound and wise principles, I do not know that it is any more desir- 
able that they should do it than that railroads should do it, or fire 
insurance companies, or savings banks or banks, and every other 
branch of business in the country. If we are going into such details 
as these, if we are going to prohibit the solicitor in one branch of 
business from offering any inducement to a man to do business with 
him, why should we not extend the same principle to every branch 
of business in the country, and forbid the grocery man from throw- 
ing in an ounce of sugar to the pound when he sells it to his cus- 
tomer, forbid the linen draper from cutting off an extra inch when he 
sells a yard in order to induce his customer to come to him another 
time, and forbid every man who deals at retail from making a dis- 
count of five per cent, to his customer in order to secure his trade in 
future ? It seems to me that that is such a reductio ad absurda7n as 
to make it utterlj^ impossible that this provision should commend itself 
to the Legislature. 
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1 am very much obliged for the kind hearing you have given me. 

The Chairman. You do not object to prohibiting the grocery man 
from throwing in the extra ounce of sugar, do you, if the prohibition 
can be made effective? 

Mr. Lewis. I say it is utterly beyond the province of legislation 
and incapable of enforcement. 

Remarks of Mr. Shepard Homans. 

I represent by request the New York Life and the Equitable Life. 

The first section, Mr. Chairman and gentlemen, to which I am 
desired to call attention is section 11, in regard to the valuation 
of the assets of the companies. I can add but little to what has 
been so well said by the gentleman who preceded me, except to 
say, that the enforcement of this section would, it seems to me, be 
open to the objection that it would put a premium on deception ; it 
would be a temptation to unscrupulous managers of companies to 
evade the law, which they could easily do. For instance, take gov- 
ernment bonds alone. Government bonds at this time will yield from 
two to three per cent, annually. You would, by the strict enforcement 
of this section, annihilate from one-third to one-half of the market 
value of those securities. That provision might be evaded, however, 
by simply selling temporarily the government bonds and substituting 
the cash realized from them in bank, unless, as was suggested by Mr. 
Lewis, the cash in bank, not yielding any interest, would be thrown 
out entirely as an asset. I hardly think that such an extreme view is 
intended, but I say it would be a premium on deception. That law 
could be evaded in many ways, so that a company would ostensibl}' 
and in appearance conform to it and yet be practically evading it. 
Now, a literal interpretation of that section would throw out assets in 
all the principal companies sufficient to make those companies to-daj- 
technical Ij' insolvent. There is not a company in the countr}' to-dav 
that could stand the test of that section. 

The Chairman. You will notice that it does not take effect until 
1889, if passed at all. 

Mr. Homans. Yes, sir. Suppose, for instance, a company holds 
bonds of the Western Union Telegraph Company, — and many of 
them have those bonds — that company has passed its dividends ; that 
asset would be thrown out entirely. Suppose it had a mortgage on a 
valuable piece of real estate on which the interest was in default, that 
asset would be thrown out entirely. Suppose it had foreclosed a 
mortgage on a piece of real estate and that was yielding no interest, 
that asset would be thrown out entirely. I hardly think that upon 
consideration there is much danger of this bill being enacted into a 
law. It gives too much power to a commissioner of insurance. He 
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Would have the power under this act, even if it was most iiberally 
construed, to put any company, however sound, however prosperous 
its affairs may be, into technical insolvency, and because of some 
defect of minor importance in the assets of the company the whole 
volume of insurances would be jeopardized. 

Another objection to this is that it substitutes for the facts of the 
case fictitious values. An asset is certainly worth what it will bring 
in the market, and any attempt to depreciate it below that value will 
have an injurious effect upon the security. 

I pass from that section to No. 68. This section, Mr* Chairman, 
if literally interpreted, would, as was said by the gentleman who pre- 
ceded me, prohibit a company, or at any rate hamper it very much in 
its ability to issue different kinds of policies. Now, the statutes under 
which the charters of the different companies were obtained in every 
state and in every case have very wisely left to the companies them- 
selves a great deal of latitude as to the methods of business* There 
are no restrictions as to the kinds of policies Or as to the classes of 
insurance. Each compan}' is left free to exercise its own wisdom and 
experience with reference to the kind of contract that it is willing to 
make with its customers. This section would seem to prevent any 
latitude in regard to the kinds of insurance which ma}' be granted. 

The Chairman. Would you interpret that section in that way, Mr. 
Homans ? 

Mr. Homans. I would, sir. T would interpret it literally, that no 
stock company could issue any mutual contract. That would not 
strike at the companies which I represent to-day, for they are mutual 
companies, practically, and have no sto6k policies. It does strike, and 
I think it is intended to strike, at a kind of business, which these two 
companies do transact ; that is, the tontine business, which has many 
different ramifications. It does limit the dividend periods, which here- 
tofore have been left to the discretion of the managers. 

As to the rebate of premiums, that is an evil which has become so 
great that the companies are now taking steps to obviate it ; but it 
seems to me, with due deference to the gentlemen of the committee, 
that that is a matter which had much better be left to the management 
of the companies. You have in this city an association of under- 
writers, and one of the main objects of that association is to remedy 
this particular evil. It is one of those things which can safely be left 
to the companies themselves. If it is attempted to be regulated by law 
it again is a premium on deception. If you forbid an agent bj^ law 
from throwing off his commission, or dividing his commission, if he is 
unscrupulous, he will do it indirectl\\ There are a thousand and one 
ways in which an unscrupulous man can evade a stringent statute of 
that kind. Hence, I say, it is a premium on deception, it is a premium 
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on immorality. There is no evil, perhaps, which is more serious than 
this same one of dividing commissions. It is throwing the whole 
business into disrepute. But the companies are fully alive to it ; 
something that affects them, and it ma}' be safely left to them to 
manage. 

. Then I come to section 69. This section prohibits any discrimina- 
tion between white and colored persons and between the two sexes. 
That, I think, Mr. Chairman, is a matter of sentiment merely. As 
a matter of fact j^ou are legislating against an immutable law of nature- 
There is no fact in connection with the laws of mortality that is more 
clearly defined than the fact that rates of mortalit}' among persons of 
African descent are very much greater than among the white race. 
Companies which are well managed have universally made a discrimi- 
nation between men and women. No company can safely tai^e a risk 
on a female life at the same rate that they can take a risk on th\& life of 
a male of the same age. This would prevent the companies from exer- 
cising what is a matter affecting their salvation, perhaps ; certainly, 
their prosperity. The Commissioner himself sees the unwisdom of 
this. In the body of his recommendations he calls attention to it. I do 
not hesitate to say, from a somewhat extended experience, that it 
would be absolutely unsafe to offer to take negroes at the same rates 
of premium that are charged to white persons of the same age ; and 
again, it would be unsafe to take risks on females at the same rate ; 
and yet, if my company should refuse to take a risk on the life of a 
negro applying for insurance here, and for very good reasons, it would 
be absolutely prohibited from doing business in this Commonwealth, 
unless we could show (and to show it we would have to stultify our- 
selves) that because he was a negro was not the reason that we 
declined the risk. As a matter of sentiment it was all right. No man 
will go further than myself in wishing the negro every opportunit}- of 
development ; but when it comes to a business transaction, I think busi- 
ness principles should govern. 

I come next to section 70, which provides that " Every life insu- 
rance company doing business in Massachusetts shall report in its 
annual statement the amount of forfeitures and undivided surplus on 
lapsed or terminated policies which it holds for, or which is to accrue 
to, the benefit of any class of its policy holders, whether or not divi- 
dends have been declared or allotments made, and whether or not 
liable for obligations of the company until distribution thereof is 
made ; also the amount of surplus not ordered to be distributed and 
not included in the annual statement as dividends due to policy hold- 
ers, and not appropriated to the permanent safety fund under the 
provisions of section 75,- accrued from and contributed by its policies 
enforced ; and all such forfeitures and surplus shall be charged in the 
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annual statement as undivided surplus' due to policy holders." That 
section is not very clear, sir ; but if I read it aright it means that the 
companies shall report the surplus from each forfeited policy. Now, 
the surplus from a forfeited policy is not, as is clearly intended there, 
the reserve on that policy. What the surplus may be from a forfeited 
policy can only be determined by lapse of time, by observing the 
effect of such withdrawals. For instance : It is well known that with- 
drawals are generally among persons in sound health. A man who 
is afflicted with disease and who is unable to get insurance elsewhere 
' would be unwilling to forfeit his policy or to surrender it for a valu- 
able consideration, and the effect of lapsed policies, so far from being 
terminated and being a source of surplus, is certainly an open ques- 
tion ; at least, as to the amount of such surplus, or the proportion of 
such surplus. If, as might be inferred from that paragraph, in the 
case of a forfeited policy, the reserve becomes surplus, then it follows 
logically that the company having made that surplus could afford to 
pa}^ it to the party who contributed, who had the reserve. But such 
a course would ruin any company. No company can afford to pay 
the full reserve for any policy. Your own statutes provide for a sur- 
render charge, and, as 1 said before, the amount of surplus' to .be de- 
rived from surrender policies is a thing which is not easily ascertained. 
A strict compliance with this section would be impossible except ^by 
the expenditure of a vast amount of labor, — which means expense, — 
which means an additional cost to the policy holders directly. I say 
that the surplus from lapsed policies can only be ascertained by care- 
ful calculation and inspection for a series of years. It cannot be 
ascertained in one year or in two years. This section, if enacted 
into law, would add immensely to the labor of the conapanies in get- 
ting information, which I submit would be of no practical value, be- 
cause whatever of surplus results from lapsed policies goes into the 
general fund, and the exact proportion of such surplus is a matter of 
no practical moment. You may enact an arbitrary rule by which it 
may be assumed that after deducting the surrender charge fixed by 
the statutes of your State the residue of the reserve is surplus ; but 
that is purely arbitrary. It may be too much or it may be too small ; 
it certainly would not be uniform in different companies. And therein 
lies one great objection to a fixed, arbitrary surrender charge. It 
applies with unequal force to different companies and to different 
kinds of insurance. I therefore urge, Mr. Chairman, that this section 
will entail much additional expense on the companies, and that the 
information will be either imperfect or impossible, perhaps ; and even 
if obtained, it would be of no practical value. 

I pass on, sir, to sections 75 and 76. These apply, it is true, to 
domestic life insurance companies, who will undoubtedly have repre- 
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Bentatives to speak for themselves ; but, referring to the provision ic 
section 75, that an amount not larger than ten per cent- of the legal 
reserve shall be a margin on undivided surplus, or, in other words, 
that each company must divide its surplus in excess of ten per cent. 
of the reserve, I will state that that is an arbitrary measure which 
might work serious injury in some cases to companies, particularly if 
they are to be subjected to such stringent measures as are conteni- 
plated in this very law which it is proposed to pass. But what I 
want to call attention to particularly is this : That although those 
two sections apply onlj^ to domestic life insurance companies, yet in 
section 77 it is provided that foreign insurance companies, upon 
complying with the conditions therein set forth, " may be admitted t<^ 
transact in this Commonwealth by constituted agents resident therein 
any class of insurance authorized by the laws of the Commonwealth, 
subject to all general laws not manifestly inapplicable now or here- 
after in force relative to the duties, obligations, prohibitions and 
penalties of domestic insurance companies, and subject to all laws 
applicable to the transaction of such business and to foreign insurance 
companies and their agents." If I am not mistaken, that section 
provides that foreign companies may be admitted subject to genera! 
laws which in letter apply only to domestic companies. I do not 
know whether I am right there, sir, but it seems to me that that 
section provides that the laws nominally referring to domestic com- 
panies shall also be applicable to foreign companies. If that is the 
case, this clause in section 75 compelling a company to divide its 
surplus in excess of ten per cent, of the reserve would apply to 
companies of other States, and if so, we would present our objections 
to fhat enactment. 

I think, Mr. Chairman, the objection which can be fairly urged to 
these amendments as a whole is this : That they are throwing around 
the business of insurance so many trammels, so many restrictions, 
that it will seriously interfere with the transaction of the business of 
the companies. It gives me a great deal of pleasure to bear witness 
to the industry, ability and transparent fidelity of the Commissioner 
of Insurance. In fact, I find among the strongest arguments which 
I can use as a manager of a life insurance company extracts from his 
reports. They present in the strongest and clearest manner argu- 
ments to convince persons of the advantage and the advisability of 
insurance. We use them freely. I think, however, it may be fairly 
urged as an objection to these enactments, and also as an objection to 
the views of Mr. Tarbox, that he has had no practical experience in 
the management of life insurance companies. He does not seem to 
appreciate the infinite detail of the business. It seems to me that the 
fundamental object of State supervision should be to compel the 
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companies to show that they are abundantly able to carry out their 
promises and pledges to their policy holders. In other words, that 
they are safe, sound and solvent. But it does seem to me unwise to 
throw around the business of life insurance such legislative restrictions 
and trammels as will seriously hamper the managers in the adminis- 
tration of their business. There is no business under the sun which 
has so many legislative restrictions thrown around it as the business 
of life insurance. Those restrictions are, growing every year. We 
have in different States legislation proposed which would not only 
seriously affect the practical administration of the business, but which 
in many cases would absolutely ruin the business ; and, as has been 
well said by both the gentlemen who preceded me, Massachusetts 
occupies, deservedly, a position of prestige and influence in legislation 
which should compel you to look well to what you do, because j-our 
course will be imitated by other States, and without the reflection and 
consideration which 3*ou naturally give to these measures of initiation. 
At this moment, in the State of Minnesota, there is a bill before the 
legislature urging that the law of Massachusetts in regard to assess- 
ment companies shall be enacted in their statutes, and because it is 
enacted by Massachusetts. In my own State of New York the 
standard of value by which the liabilities of the companies are esti- 
mated and determined was changed on the recommendation of the 
Superintendent, and the reason given was that we should be in con- 
formity with Massachusetts. I think in that case it was not a 
fortunate choice. You have a table of mortality which is obsolete. 
Although safe and conservative, it is absolutely obsolete at this time, 
and superseded by a more modern table. Moreover, it is a table 
representing the rates of mortality in a foreign country, Great Britain, 
whereas we have a table based on American lives, which, although 
differing but slightly from the English table, yet where it does differ 
it shows peculiarities in the rates of mortality among American lives 
which are proved to be inherent in such lives. Now, I say that 
Massachusetts should take great care before enacting into law such 
sweeping measures as these, not only because of its effect on this 
State, but because of its effect upon all other States. The Com- 
missioner, in his recommendations and explanations, states that he 
makes no recommendation as to any change in the laws relating to 
assessment companies, but it seems to me that, while his reasons have 
force, the present laws have hardly had time to prove their wisdom 
or unwisdom. Yet there is one point in that law which throws the 
protection of the State of Massachusetts over companies which, in 
some instances, are founded on such violations of fundamental princi- 
ples that failure and disaster are just as certain as that time will roll 
round. The Commissioner is f\illy aware of that fact, and has said to 
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me that he is unable, under the existing laws, to apply the remedy 
which he sees is necessary in order to avoid certain disaster. There 
are assessment companies within reach of the voice of a man standing 
on the steps of this State House which are just as certain to result in ' 
disaster, disappointment and loss to their policy holders as time will 
roll round ; yet they are allowed to grow up under the fostering care 
of the laws of Massachusetts when that fact, as I allege, is just as 
well known to the Commissioner of Insurance as it is known to me 
or as it is known to every insurance officer of any experience in the 
country. I refer to one simple fact: There are assessment com- 
panies in the city of Boston, State of Massachusetts, and in other 
States of the Union, which undertake to sell insurance by assessments, 
which assessments stand as at the age of entry. Tliat is to say, a 
man entering at the age of forty will be required to pay assessments 
as of that age as long as he lives. The mere statement of that fact, 
to any man who is at all conversant with the principles that underlie 
the business of insurance, would convince him that failure, wreck and 
disaster are absolutely certain. 

The Chairman. I have not checked you on this subject, but we 
are not now considering the matter of assessment insurance. 

Mr. HoMANS. I beg your pardon, sir. I will confine myself, then, 
to one point, and that is to urge upon you the propriety of leaving out 
from these modifications anything which prevents the managera of a 
company from exercising the rights which are given to them under 
their charter from the State in regard to the plans of business, the 
forms of policy, and the other conditions of the contracts which they 
may make with their polic}' holders. I am not a lawyer, and I would 
state with diffidence anything which is of a legal nature, but it does 
seem to me that the managers of the companies have certain rights 
vested in them under their charters which it would be unconstitutional 
to take away from them by any legislation of a subsequent date, as 
violating contracts or the rights of contracts. If the clause which 
compels the companies to make distribution at certain times, which 
compels them to put into their contracts cash surrender values pay- 
able on any anniversary of any policy, were omitted entirely, it would 
be a measure of safety ; it would leave the managers free to carry out 
their contracts ; it would not compel them to adopt a course of pro- 
cedure which would be contrary to their judgment, and which might 
seriously interfere with the prosperity of their business. 

I think, sir, I have mentioned all the points to which I desired to 
call attention. 

The Chairman. Does any other gentleman desire to be heard in 
reference to the Act as it affects foreign insurance companies ? 
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Remabks of George Putnam, Esq. 

I should like to say a single word on this subject of the valuation of 
assets. 

I am not an insurance expert, and perhaps anything that might be 
said at this hearing by anybody not an expert had better be omitted. 
But still, I fancy that perhaps some of you are no more experts than I 
am, and it may possibly aid you in reaching your conclusions upon 
those sections to look at them from such a point of view as a mere 
lawyer, not an insurance expert, can present. 

The question is, How shall the assets of an insurance company be 
valued? Shall it be left to the companies themselves, with the aid 
and under the criticism of the Insurance Commissioner of the Com- 
monwealth, to get at the value of their assets, by inspecting them and 
valuing them in detail ; or shall the Legislature impose upon them and 
upon him an arbitrary rule of valuation, which is not only an arbitrary 
rule, but a whollj' unphilosophical and unsound rule. If it were the 
only mode of getting at the value of the assets of a company to look 
at their income and say you will presume their capital to be twenty- 
five times the amount of their income, — if that were the only mode 
of getting at it, it might be well to adopt that mode. If we had no 
other means of judging of a man's wealth, or ability, or responsibility, 
than the knowledge that his income was so many thousand dollars a 
year, 'we might say : '^ We will assume that a man who has so many 
thousand dollars a year has twenty-five times that amount of capital." 
But we know very well that a man may get his $5,000 a year from a 
$30,000 mill, from $100,000 of five per cent, bonds, or from one hun- 
dred and sixty odd thousand dollars of government bonds. Now, the 
effect of this law, is that although you know that the one man has 
$30,000, the other $100,000, and another $160,000 as the source of 
the $5,000 income, you will say that all those three men have got just 
the same wealth, just the same means of meeting their liabilities ; that 
the mill owner is worth as much as either of the others, and that the 
man who has got $160,000 of government bonds is worth no more 
than the others. If you had no means of knowing what their assets 
were this might be the best mode you could get at. If -you knew only 
their income and not their assets, this might be the best attainable, 
although a very crude, very rude, and very imperfect mode of getting 
at their responsibility. But wUen you know the details of their assets, 
when your Commissioner can scrutinize them in detail, can put his own 
judgment upon them, can use the judgment of the managers of these 
companies to aid him, can use (what is better than either, so far as it 
goes) the judgment of the market to aid him, to say that, after having 
applied all those means which are within his power, he shall use and 
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act upon an arbitrary rule which is utterly irregular, utterly unscien- 
tific, utterl}' fallacious, it seems to me is to make the law an obstruc- 
tion and not an aid in getting at the purpose which it intended to 
arrive at. I cannot help thinking that the Commissioner of Insurance 
has suggested this provision of law from a sense of modesty and diffi- 
dence. Unwilling to take upon himself the responsibility of criticising 
and investigating the value of these assets he seeks to get the Legisla- 
ture to fix a hard-and-fast rule which shaU govern him. I cannot 
think that he will regret if the Legislature treat him as having better 
judgment and better opportunities of forming a judgment than he 
would assume for himself, and decline to establish any rule for him in 
advance. 

Even if this rule were not an unsound rule, I think the language of 
the section in which the Commissioner has undertaken to embody the 
proposed rule is open to criticism. " The average annual income *' 
is the expression in the third line of the portion of the section now 
under consideration, at the bottom of the sixth page. " The real 
estate, the bonds and stocks shall be taken at such a value that the 
average annual income thereof shall be not less than four per cent, of 
the valuation." I confess my own first impression on reading that 
was', that the entire assets of the company were to be taken together 
and that the ''average annual inc6me" was the average annual income 
of the entire investment, and that you are simply saying that the 
entire investment of the company shall be taken to be such a sum as that 
the average annual income would amount to four per cent, of it. But 
when 3'ou look a little further you will see, I submit, that that cannot 
be the meaning. " If any asset or investment is conditioned upon a 
rate of interest, or is actually producing an average income of less 
than four per cent, annually, such asset or investment shall be rated 
at its value, considering the actual income and time it has to run, as 
the equivalent of a four per cent, investment." That same language, 
'' average income," is used there. It is obvious that it refers, not to 
the average income of funds consisting of various investments, but to 
the average income of a particular investment ; and I think it is fair 
to reason from that to the deduction that the term " average annual 
income " in the third line of the paragraph to which I have referred 
has the same meaning, and applies to the average annual income of a 
particular investment, and not to the entire investment. 

Now, I have dealt with the proposition as if you were trying to get 
at the entire value of the capital by dealing with the entire income . 
and assuming that the entire income ought to equal four per cent, 
upon the entire capital. But that is not what the statute means. It 
means worse than that. It means that every particular investment is 
to be valued annually at its income multiplied by twenty-five. That 
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is to say, as has been said two or three times already, > 100 ,000 of 
government bonds would be worth $75,000 ; a piece of real estate 
which had yielded no rent the past year would be worth nothing. 
Although I think that the construction which I have put upon the 
statute is the true one, yet, as the first lines standing alone would 
suggest a different construction, I suggest that if the committee con- 
clude to adopt this suggestion of the Commissioner, the}' make it 
perfectly clear what " average annual income " means ; and if it 
means, as I suppose it does, the income of each particular invest- 
ment, that it be expressed with perfect clearness. And if that is the 
meaning, what is the meaning of the words " average annual income 
of an investment"? I do not undertake to answer that question. I 
put it to you and I hope you will put it to the Commissioner, and 
that whatever it may mean will be made clear in the statute and not 
left to guess. Not that I should object to the whole thing being left 
to guess or judgment, because I think, as I have already stated, that 
the judgment of the Commissioner, in connection with the judgment 
of the able and experienced men who manage these funds, is a better 
guide than any hard-and-fast rule which any commissioner can sug- 
gest or any legislative committee apply in advance. 

The Chairman. Is there any other gentleman who desires to be 
heard with reference to foreign corporations ? If there is no one else 
the committee will hear from the domestic life insurance companies. 

(The representatives of the domestic insurance companies not being 
ready to present their views, the hearing was adjourned to Thursday, 
at 10 o'clock.) 



Digitized by VjOOQ IC 



SECOND DAY. 



Boston, Feb. 17, 1887. 

The Committee met at 10.15 a. m., Senator Phillips presiding. 

The Chairman. The committee will please come to order, and we 
will proceed with the hearing. We are now ready to listen to any 
representative of a home mutual life insurance company. 

Remarks op Mr. A. D. Foster. 

Mr. Chairman and Gentlemen : — I represent the New England 
Mutual Life Insurance Company of this city, and in what I am going 
to say before the committee I shall be speaking for my own company. 
But, as that company is the oldest mutual life insurance compan}^ in 
the United States, I believe that what I shall say will voice the opin- 
ions of a number of other Massachusetts companies also. In looking 
over Mr. Tarbox's bill, the first point I find upon which I wish to 
speak is in section 3, on the second page of the bill, the last two lines 
of the section, which read : " All contracts of insurance on lives or 
property in this Commonwealth shall be deemed to be made therein." 
The representatives of tlie foreign companies yesterdaj^ objected to 
this on the ground that it would make their contracts, Massachusetts 
contracts. Speaking for the home companies, I feel that such a clause 
as this would be very unwise and unfair to us, and would put us to a 
great deal of trouble and litigation in the other forty States of the 
Union. 

Almost every State in the Union in which we do business has a 
law, called a retaliatory law, by which all taxes, fees, requirements 
and stipulations imposed upon companies of those States doing busi- 
ness in Massachusetts, can be imposed on Massachusetts companies 
doing business in those States, at the word of the Insurance Commis- 
sioner. The effect of passing such a law as this would be that our 
contracts would be Massachusetts contracts here, New York contracts 
in New York, Texas contracts in Texas, and Arizona contracts in 
Arizona. We should have to have forty different contracts of insur- 
ance. 
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What the companies want is a fixed law by which their contracts 
shall be governed. They want one law. We want to have a law by 
which we know, when we issue a contract, how it will be construed. 
The policies issued by the New England Copipany are by their terms 
made Massachusetts contracts, and contracts governed by the law of 
this State, so that upon any dispute or question arising, we know ' 
exactly by what law we are to be governed. As the law stands to- 
day, the contracts of the New York companies made with citizens 
here in Boston are New York contracts. That has been decided by 
the United States Court, and by a number of other courts. And the 
home companies want what Mr. Tarbox in his report has called " free 
trade in life insurance." We want to have our contracts Massachu- 
setts contracts, and to be governed by the laws of Massachusetts ; 
and we should prefer that the other companies have their contracts 
governed by the laws of the States in which the}^ are organized. 

I think this provision adds very little to the effect of this bill, be- 
cause most of the provisions as to foreign companies specifically name 
them ; and it certainly will be very troublesome to us to be liable to 
have our contracts construed by the laws of the other States of the 
Union. 

The next point that I want to speak about is in section 11, on the 
sixth page of the bill, and is as to valuing the assets which compose 
the legal reserve of a life insurance company. The argument on this 
section has been gone over very carefully b}^ the gentlemen who spoke 
yesterday, but there are some points which I want to call the atten- 
tion of the committee to. The law as proposed in this regard seems 
to us perfectly unscientific and impracticable. We do not know in my 
company how we can value our assets according to it. We have al- 
ways valued them very low ; we have never taken into consideration 
market values. As this law stands here, it is unfair to the poor com- 
panies, and it is also very unfair to the rich companies. 

The first clause of this paragraph of the bill is as follows : ''In 
valuing the assets which compose the legal reserve of a life insurance 
company, the real estate, the bonds and stocks, shall be taken at such 
a value that the average annual income thereof shall be not less than 
four per cent, of the valuation." That should be defined, as Mr. Put- 
nam, I think it was, said yesterday. He did not know what the 
*' average annual income" was. Is it the average for two years, or 
three years, or four years ? We do not know how to make it out. 

Then another point in this paragraph which is very troublesome to 
some of the companies, especially to my company, is that it provides 
that stocks and bonds which do not bear an annual interest of four 
per cent, shall be cut down to such a rate that the3' will be valued on 
a four per cent, basis. But there is no rule as to what shall be done 
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with stocks and bonds which have a high market value, and which 
yet bear interest a little over four per cent. In looking into this 
matter, I examined to see how certain of our securities would be 
valued, and I find, for instance, that United States four per cent, 
bonds, which are worth $125 in the market, will be valued at 75 per 
cent. ; cash on deposit in the bank at the end of the 3'ear, which a 
company is very liable to have because bearing no interest, will be 
struck out entirely ; all real estate, taken under foreclosure and not 
improved, would be deducted, — perhaps that is fair. But all bonds 
which are at a premium, a seven per cent, bond, the market value of 
which is, say, $125, and which pa3'^s more than four per cent, at the 
rate of interest, would be rated at the market value, although every 
year, as such a bond grew older, it would be coming nearer and 
nearer to maturity, to the time when it will be paid off at par, so that 
the market value of it is gradually diminishing every year. 

Then take, for example, Chicago, Burlington & Quinc}^ stock, 
because that is known to everybody. At 140, which is the quotation 
nearly to-day, it pays eight per cent, dividend, and nets us six per 
cent. Now, we should be required to put that in at the market value, 
140, although the United States bonds, which are worth nearty as 
much, go in at 75. I have known C, B. & Q. stock within four years, 
I think within three, to sell as low as 116 in the market. Now, it 
seems to us that there should be a provision, if you are going to have 
a valuation of this kind, by which the market values of stocks and 
bonds should be stricken off. 

Then here is Lake Shore and New York Central stocks, which are 
held by some companies, and which were bought at a time when the}' 
were paying seven or eight per cent, dividends, but which paid, I 
think, last year, almost nothing, and to-day perhaps three per cent. 
Those stocks will go out. 

The effect of this provision, if it becomes a law, will be that all 
the good companies, if the law is strictly enforced, will have to sell 
their securities which are now standing them in at a high market 
value, and invest their money in stocks and bonds nearer a par value ; 
because it will not be safe for any compan}^ to take into consideration 
the market value of their securities in figuring its reserve, or for the 
purpose of making a surplus, or in their calculations in any way, for 
it is too fluctuating. The safety of a company is in having assets 
which can be turned at once into cash at small loss. 

Now, it has seemed to us for several years that the true way out 
of any diflSculty, if there is one, if Mr. Tarbox fears that the com- 
panies need more protection, is the more scientific and clear way, not 
to mark down your assets in such a way as this, but to make the 
reserve a three per cent, reserve. We have been considering that tor 
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two or three years. We have our figures made, and if it had not been 
for this, proposed legislation, all the new business of our compan}^ 
would have gone on to a three per cent, reserve ; and I think some 
other companies will follow us. I cannot better express it than by 
reading part of a lQ.tter which Mr. Stevens, our president, wrote to 
Mr. Tarbox when this proposed draft was sent to him. 

Mr. Tarbox. Upon that subject? 

Mr. Foster. Upon a three per cent, reserve. 

Mr. Tarbox. He also wrote that which I have quoted in my report 
with regard to my proposed rule of valuation. 

Mr. Foster. He wrote about that, yes, sir. There has been a 
good deal of talk, about what a reserve is, and the difference between 
a three and a four per cent. ; I do not know, however, as the com- 
mittee are entirely familiar with it, and I will try to explain as I read. 

By section 148, eh. 119, Public Statutes, every life insurance company 
must always keep on hand a reserve equal to the, net value of all its out- 
standing policies, computed by the " Combined Experience " or " Actuary's " 
rate of mortality, with interest at four per cent. 

This reserve is that sum of money which bj^ the calculations of the 
actuary's rate of mortalit}^ and also with the assumption that that 
will earn four per cent, every year, will at the time of the expiration 
of the policy be able to pay the amount of it. 

And by section 155, when any company has not assets of net cash value 
equal to its liabilities, including this reserve, the Insurance Commissioner 
can at once prevent the issuing of any new policies until the reserve is 
made up to the required standard. 

As is said in your report for the present year, " ,The loss cost of life insur- 
ance is fixed beyond human device by the mortal law." The only variable 
factors in the calculation are expenses and the average amount of interest 
received by the company from its investments. In making investments of 
its funds, a life insurance company more than any other corporation must 
look to the security rather than to the present income. For the last fifteen 
years the rate of interest has been steadily decreasing. Good mortgages, 
which at one time paid six and often seven per cent., now pay four and are 
very hard to get at this low rate, being sought after and taken by savings 
banks, which are allowed by statute to deduct the amount invested in mort- 
gages in making returns for taxation, an exemption which is not allowed 
to life insurance companies. United States bonds bearing four per cent, 
interest are now at a premium of twenty per cent., at which rate the invest- 
ment pays only a little over three per cent. All other first-class securities 
liaving appreciated in value, it has become a very serious question how a 
company can invest its funds so as to maintain compliance with the stand- 
ard of solvency fixed by the statutes, and at the same time confine itself to 
such investments as a prudent regard for security of its policy holders re- 
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quires. In addition to this diminution in the income of a company, caused 
by the reduction of the rate of interest, the burden of taxation imposed by 
the different States has increased very much. The State of Massachusetts 
levies an annual tax of one-quarter of one per cent, on the net value of all 
policies held by its citizens, and the so-called retaliatory legislation of other 
States has imposed a similar tax. This tax on the reserve is inconsistent 
with all theories on insurance and very burdensome to the companies. 
Taking into consideration all this, it seems very doubtful whether in a series 
of years the companies can earn four per cent, and also the tax on their re- 
serve. The only reason that some of them can do so now is that they hold 
large investments made years ago at the then prevailing high rates ; but 
these investments are yearly being paid off, and the proceeds must be in- 
vested at much lower rates. Massachusetts life insurance companies are 
placed at a great disadvantage in comparison with the companies of other 
States, — they are required by law to pay a cash value for policies at the 
demand of the policy holder to the full amount of the reserve, deducting 
only an inadequate surrender charge, which in many cases does not at all 
represent the expense of .obtaining a new member. It may be said with 
truth tliat the Massachusetts companies are living to-day on their old in- 
vestments, and when these bonds are paid off and the money has to be rein- 
vested, no company can pay the present cash surrender values and exist 
without great danger. 

The officers of the New England Mutual Life Insurance Company have 
given this question careful consideration for several years, and have come 
to the opinion that unless the surrender charge is very much Increased, so 
as to make it greatly for the advantage of the policy holder not to surren- 
der his policy, the only safety will be to hereafter keep a reserve on all new 
business calculated on a three or a three and one-half per cent, basis. This 
will require the keeping of a much larger reserve and enable the companies 
to invest in securities at the present rate of interest. This charge will not 
in any way affect the old policies, and will involve very little change in the 
books of the companies. It will be a long step in the right direction, and 
one which must be taken sooner or later. We therefore hope' that in your 
report to the Legislature, you will make the recommendation that after 
Jan. 1, 1888,— 

We put that date in, but it might just as well be Jan. 1, 1889, and 
thus give the companies a little more time. The New York statute 
did not go into force for two years, I think. 

— all companies doing business in the State shall keep a reserve on policies 
issued after that date, calculated on the Combined Experience Table, with 
interest at three or three and one-half per cent. We think this will meet 
the approval of all the Massachusetts companies. 

That was a letter that was written by us to Mr. Tarbox as a recom- 
mendation. In Mr. Tarbox's report for 1885 he had gone over the 
same question, and had practically followed the same argument we 
made there. In that report he said : — 
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And while I should not now advise any change in the established stand- 
ard of legal solvency, it seems to me that insurance managers may wisely 
consider the prudence of placing new business on the basis of an expected 
three per cent only. There is safety without harm An such a policy. It 
would not increase the actual cost of insurance, as the excess earned over 
the expected income would be returned in dividends to the policy holders. 

Now, we supposed at that time that we were favoring this as much 
as we could, and we still believe that is the solution of the question. 
The Connecticut Mutual has done it of its own accord. The State of 
New York has cut down from four and a half to four per cent., fol- 
lowing Massachusetts. > We have all got to come to it. I was look- 
ing over yesterday the report of the Savings Biank Commissioners, 
and I found that the average interest earned by savings banks in 
Massachusetts was 4.6 per cent, last year. Some of them have 
money loaned as low as two and a half per cent. There is Ove mil- 
lions loaned at three and a half, and thirty-lhree millions, at four ; 
and there is no question that good securities cannot be obtained now 
that will pay more than four and a half per cent. 

And there is another point in it which has not yet been put clearly 
before this committee. We have to earn, not four per cent, on our 
reserve to-day ; we have to earn four and a quarter. We have to 
earn the tax every year, which is a quarter of one per cent, on our 
reserve. Almost all the States now require it. My company last 
year paid $60,000 for taxes and fees in the different States. In 
Pennsylvania we pay three per cent, of our premiums every year as a 
tax, and these taxes are increasing all the time. We think that the 
majority of the Massachusetts companies would gladly come down to 
a three per cent, valuation. The officers of the companies that I have 
talked with believe in it, and one of the companies, five or six months 
ago, agreed with us to do it at any time. 

Mr. Tarbox. May I interrupt to make a remark here? 

Mr. Foster. Certainly. ,, 

Mr. Tarbox. I would say, gentlemen, inasmuch as the matter is 
DOW so freshly in the minds of the committee, upon that point, that 
if the committee would be content to adopt that suggestion, and 
change the standard of reserve from four per cent, to three per cent., 
I should be quite content with a waiver of the provision with regard 
to the rule of valuation. The great solicitude I have felt is in regaid 
to the realization of the expected rate of interest, a failure of which 
would imperil the very foundation of your system ; and the sugges- 
tion of that rule of valuation in the estimate of the reserves of life 
companies came from that solicitude to provide against it. It is a 
method that will provide for a failure of the companies in the future 
to be able to realize that income upon their investments, because J 
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can compel the reserve to be kept to an amount that will realize the 
four per cent, which is the assumption. But any suggestion, on my 
part made to other life insurance underwriters met with violent an- 
tagonism ; and so tlie suggestion I make as to the rule of valuation, so 
long as the present four per cent, obtains as the standar(^, was what 
seemed to me the best expedient I could devise to insure the safety 
of the calculation. I do not want to interrupt you, sir, but I thought 
I would say this now, when the matter is fresh in the minds of the 
committee. 

Mr. Foster. I am very glad to have you, sir. I wanted to get 
your views on this, and I was afraid we shouhi not get them here. 
The next section I desire to speak about is the seventy-third, the last 
six lines of the section. The first part of the section is practically 
the law as it is to-day, but at the end it 6a3'8 : 

The person eflPecting such insurance may by deed in his lifetime, or by 
his will designate or change the beneficiary to whom the proceeds of such 
insurance shall be payable; but he shall not thereby defeat or impair any 
contract or legal obligation in reference to such insurance, founded on a 
valuable consideration, of which the company has notice before payn^ent 
of the same. 

That is a very radical change in insurance. It is a change which 
does not practically affect the companies themselves, except that it 
is going to involve them in an immense amount of endless litigation ; 
but it seems to me that for the community at large it is a yery dan- 
gerous one. Now, the Commissioner saj's in his report that the effect 
of this change is going to be '' that one who voluntarilj^, and for a 
consideration which proceeds solely from himself, insures his life, may 
at all times control and dispose of the estate he so creates for the 
benefit of whoever he msiy by deed or will appoint its beneficiaries." 
That is, he can change the policy at any time. He can take it out 
for his wife or his children, and change it to himself; he can change 
it from his children to his wife, or vice versa; he can take a polic3" 
which is his wife's policy, and he can sell it, or he can assign it, or 
he can come in and claim the cash surrender value at any time. It 
is a new kind of personal property which we have never had before. 

It has always been considered as the foundation of insurance, that 
it was a sacred provision for the widow and the orphan children of 
the insured ; that it was something a man laid up for his family which 
would be protected after his death against all claims. The statute 
follows that idea by making the wife's policy something the creditors 
have no interest in whatever. The statute here proposed, at the 
beginning does the same. The Insurance Commissioner admits this 
when he says *' life insurance is in the nature of a family provision." 
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B^ this change in the law he would at once take away every safe- 
guard that the law has put around this provision for the family. The 
experience of the companies, the experience of Mr. Stevens, the 
president of my company, who has been forty years an officer of an 
insurance company, is, that nearly eighty per cent., if not more, of 
the policies that we pay, are the only property that is left to the 
family of the insured. And this information comes to us more par- 
ticularly in this way. Our policies are payable to the executor or 
administrator of the insured, for the benefit of his wife and children, 
if he wants it so. We have it paj^able to the executor in order that 
there may be somebody authorized to receipt for the money. 
Now, every day we get letters from people all over the country, 
begging us not to insist on that clause, because tliey say there is no 
property to administer on ; that they would have to pay $25 or $30 
to take out administration, and there is nothing but this policy of 
insurance. 

Now, the only surety you are going to have that a man will keep 
up his policy for the benefit of his wife is to require her signature be- 
fore assignment. The signature of the beneficiary should always be 
required before any assignment or surrender of the policy is made. 

The Chairman. Is that the present law ? 

Mr. Foster. That is the present law, the common law ; it is a 
contract, a trust, that cannot be changed by the insured. Now, Mr. 
Tarbox says that it may be that a wife may prove unfaithful to her 
husband and leave him ; he may be divorced from her, and his children 
may grow up to be of age and be able to support themselves, so that 
they do not need it, and that therefore the man should have a right to 
change the policy. But the proportion, it seems to us, of cases where 
the wife is unfaithful and is divorced is very small. The chances are 
much greater that the husband, failing in business, desiring to go into 
some speculation, if he can take his policy and revoke the beneficiary 
clause, will take it and spout it at once, unless you require the signa- 
ture of the beneficiary to it. That is their only safeguard. 

If a man puts property in his wife's name in a savings bank, he can- 
not take it out without her signature. If he bought ten shares of stock 
in her name, he could not dispose of it. If he bought a bond for her, 
he could not change that bond, except by fraud, without her consent. 
Now, following out Mr. Tarbox's idea, if you wish to put in a clause 
that whenever a wife is divorced from her husband her insurable in- 
terest shall cease, and the policy revert to him, do so, by all means. 
That is perfectly fair ; that would be just. Or if the policy is for the 
children, then, after the children become twenty-one years old, with a 
proper precaution so we can find out that they are twenty-one, which 
is very hard to do in the Western States, let the policy revert to the 
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husband. But do not take away from the wife and children of the in- 
sured their right to this money after his death, because, if you do, the 
insurer will spend it everj^ time. 

There is another objection to this that is a more purely legal objec- 
tion, but it is one, I think, that shows what dangers would come from 
this. By the first clause in this section it is provided that the benefi- 
ciary or hia legal representatives "shall be entitled to its proceeds, 
against the creditors and representatives of the person affecting the 
same." So that as long as this policy is made payable to the wife or 
children, it cannot be attached by the creditors of the insured. But 
by the last section, at any moment when the insured wants the money, 
he can change the policy to himself and use it. It is an exemption 
from execution and attachment which not even Texas has. To-day 
any man by will or by deed can have property settled in trust for him, 
which he has the right to dispose of by will or deed, and yet not have 
it attachable by his creditors. Now, in these days of large endowments 
and large insurance, a man could take out policies for $100,000, pay- 
able to hiff wife and children, the premiums on which would amount 
to $5,000 a year, and which would have a large and increasing net 
value. While it was payable to his wife or children it could not be 
attached. But let him revoke it and change it to himself, he can take 
the. money and spend it, and his creditors have no possible way of 
getting at it. 

It is true that there is a clause in here that " the amount of any 
premiums paid in fraud of creditors, with interest thereon, ghall iniire 
to their benefit." But I never have known a case yet where any 
creditor has ever proved that any money had been paid for insurance 
premiums in fraud of the creditors, or of which they got an}^ back. 
And, moreover, the company is discharged of liability unless before 
the payment there is filed with them a notice from the creditors, so 
that a man would come in to get his money, and, unless notice had 
been filed by his creditors, he would get it. 

The policy of this Commonwealth has always been to exempt as 
little as possible from attachment, but if this change in the beneficiary 
is inaugurated, you are putting it in the power of a dishonest man to 
conceal an enormous amount of money from his creditors. As I said 
before, I should approve of a section by which in ^ase of divorce the 
wife's interest should go to her husband, and by which, when the 
children are twenty-one 3'ears old, the insured should have the right of 
changing the beneficiary. 

I can tell you what the effect would be of that beneficiary clause by 
stating a case that has been on file within the past two weeks, where 
I appeared for the Mutual Life of New York, merely as a stake- 
holder. A woman in California assigned a policy on her husband as 
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security for one of his debts ; and when the debt was paid and the 
policy came back, the assignment from the creditor was made b3^ mis- 
take to her husband. She took the p<>licy, not knowing anything 
about the way it had been assigned back, bad paid the premiums on 
it, and kept it in her trunk. Her husband stole it from her trunk 
when she was sick, and sent it on here to his brother, and pledged it 
to his brother for a new loan. The husband died in Arizona ; the 
widow is a paralytic, and the 82,000 which the court gave her, — we 
appeared merely as stakeholder, — was the onl}^ property she had in 
the world. Now, if you are going to pass a law by which any bad 
husband can do that sort of thing, it is going to be a very serious 
matter. 

The next section which I want to say anything about is section 74. 
And there is very little I wish to say about that. It reads : " Every 
person insured by a domestic mutual life insurance company shall be 
a member entitled to one vote for each policy he holds.*' Now, I 
think I am speaking for Mr. Tarbox, and if I am not he will speak 
for himself, when I say that he is willing that the words " for each 
policy he holds " should be stricken out. 

Mr. Tarbox. Yes, I am ; I think that is desirable. I am quite 
agreed to that. 

Mr. Foster. Some people have policies of $5,000, $10,000, 
$20,000 ; and this provision would give a man with a number of small 
policies a vote over one who had a policy of $20,000. Each person 
insured is entitled to one vote. That is in the charter of the New 
England Company. 

The only suggestion I want to make in regard to the next clause of 
the section is that we do not know much about proxies. We never 
have had a proxy voted in our meetings, never had one appear at a 
meeting; but we think that the time within which they should be 
filed in the ofBce should be increased to seven days. It will take more 
than that time to look up the policies which are in force ; and I may 
say that Mr. Tarbox has told me he is willing that seven days should 
be put in there instead of three. 

Mr. Carpenter. What is the law now with regard to proxies, the 
general law? 

Mr. Foster. I do not understand that there is any law as regards 
proxies in mutual life insurance companies, or any provision unless it 
be in the charter or by-laws. The general law with regard to corpo- 
rations does not cover it at all. It covers special corporations, but 
there is no provision about mutual life insurance companies. But, {is 
I sa3', Mr. Tarbox is willing to make the time seven days, and we 
think that will be a good deal better. 
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The next section is the 75th section of the bill, which is about the 
division of the surplus, as it is called. Before going into that, I 
think I ought to tell j'ou, gentlemen, a little bit about what the sur- 
plVis of a compan}' is. The surplus of a company is to a great extent 
the invention of the insurance department of the different States. No 
company that I know of, no reputable company, considers to any 
great extent this surplus which we hear so much about. In making 
their distributions^ and in making their calculations, they do not take 
into consideration at all the market values, all of which appear in the 
surplus as returned to the Insurance Commissioner. The surpluses 
returned by the companies are made up of the market values on the 
31st of December of every year, and, after deducting all the liabilities, 
the department says that So and so is the surplus. 

Now, the only way that a surplus can be made up for a companj^ 
the only way it is increased year after year, is by the interest which 
they receive over the four per cent, which is required for the reserve. 
If they make five per cent., they save that extra amount. Then they 
make a saving on expenses ; all policies have what they call a margin 
rt)r expenses. Then there is a vitality gain. That is, the experience 
says that in a certain year a certain number of men may die. They 
may or may not die. If they do not all die, as you expect, 3'ou say 
you have got a vitality gain of so much. We have had in our com- 
pany a vitality gain of $15,000 in one year, and we have had a gain 
of $182,000 the next year. Nobody knows in advance what it would 
be the year after. In a series of years it will probably very nearh' 
equalize, but in one year after another you cannot tell an^'thing about 
it. There are probably actuaries here who can explain to you more 
clearly than I can what a vitality gain is, but it certainly seems to me 
a pretty dangerous thing to figure on in dividing up your surplus. 

As to this provision for a safety fund of ten per cent, of the re- 
quired legal reserve, it seems to me that is altogether too small to 
cover, as he saj^s, '' any deficiency in the reserve caused b}'^ deprecia- 
tion of assets or losses and expenses." If everything went on for the 
next fifty years smoothly and safely, it might be enough to cover 
depreciation in investments ; that is, providing that your values origi- 
nally were made on a scientific basis. In making up the reserve as- 
sets in section 11, as I have shown you, the Commissioner has 
included the market values of all bonds and stocks which pay more 
than four per cent. Now, as I have said, C, B. & Q. has changed 
twenty-four per cent, within four years. It was testified to here, I 
think, before this committee at the hearing in regard to fire insurance 
companies, that after the great Boston fire, when the companies were 
forced to throw their stocks and bonds on the market, prices went 
down ten or fifteen per cent., and in 1873 there was a crisis in finan- 
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cial matters when prices went down twent3'-five, thirty and forty per 
cent, in some instances. 

Mr. Tarbox. On the average ? 

Mr. Foster. I have not got the average, but it was over ten per 
cent., and I should say it was nearly twenty per cent. 

Tl)en there is another thing which is not taken into consideration 
here, and that is premium on the bonds, when a large corporation buys 
a block of *b(mds. I am speaking now more for^my own compan}', 
which a number of years ago invested all their money in Massachu- 
setts city and town loans, when the city of Springfield and the city of 
Lowell seven per cent, bonds sold at about par, sometimes a little 
less. I remember Worcester six per cent, bonds sold less than par. 
Now these bonds have gone up. We have divided the si^E per cent, 
every year. We have not put it into a sinking fund, but we have 
been dividing the dividends. Every year these bonds are going 
down, although we never shall sell one of them unless we are forced 
to by this legislation ; we shall keep them until they mature. 

Our surplus, in round numbers, as appears by the report of the In- 
surance Cgmmissioner, is about $2,600,000. It is made up in this 
way : We have a large number of stocks and bonds, and the market 
values of our stocks over cost amount to $403,000 ; that is, they have 
increased in value that sum. We have only a little over a million 
dollars in stocks, but we have invested in bonds. We have $8,900,- 
000 worth of bonds at cost value, the market value of which over cost 
is $1,883,000, in round numbers. Not a dollar of that surplus are we 
ever going to get in cash. We are going to keep the bonds. Some of 
them are bonds of the State of Massachusetts ; I have forgotten how 
many we have filed here in the office of the treasurer. 

As I say, $1,800,000 of this $2,600,000 of surplus, in round num- 
bers, is made up in market values which we do not consider of any 
value whatsoever. We have $650,000 which may be, perhaps, a sur- 
plus, and that is made up in this way : Originally this company had a 
capital paid in of $50,000. That was paid off, and $50,000 to rep- 
resent it was put into the assets of the company, and has gone on 
increasing every year. We divided this year among our policy holders 
$450,000, and we have got $659,000 as the backbone of the compan}'. 

Now, as I have said, I do not consider that in making the surplus 
or the safety fund, we should take into account the market values or 
any vitality gain. What the companies want is protection for the fu- 
ture against the low rates cf interest and great death losses. If you 
will require a reserve of three per cent., and let us divide what can 
properly be divided, that is all we want. We feel that the old law of 
1866, which is in force to-day, with a change from valuing the reserve 
at four per cent, to three per cent., will cover everything. Every 
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company is interested in having as large dividends as possible. We 
pay just as much as we can. Competition makes us do it. The 
fighting for business requires the companies to pay as large dividends 
as possible. The fact that every one of our reports to the Insurance 
Commissioner is gone over with close scrutin}' by the agents and offi- 
cers of other companies, who will, if possible, use them against us in 
canvassing and in obtaining new business, makes the companies 
divide up all they safely can. 

The Chairman. Yon say your reserve is $2,650,000? 

Mr. Foster. Something like that is what, they call the reserve. 

The Chairman. The surplus, rather. 

Mr. Foster. The surplus, yes, sir. Do you want to know what 
our reserve is? 

The Chairman.^ What per cent, of your reserve is that? 

Mr. Foster. I do not remember ; I haven't the figures, but I think 
it is about twelve or thirteen per cent. Our reserve is fourteen mil- 
lions, but we have never taken into account the market values. We 
have made it up that way. The}- appear on our books, and they are 
good things to advertise with, perhaps, because the Insurance Com- 
missioner requires us to show our assets and liabilities as of a day 
certain ; but as to tlieir being of any value whatsoever in a company 
that we trust is going to exist for fifty or, perhaps, a hundred years, 
is a different thing. 

There is a difference between a fire company and a life company. 
The policies of a fire company all expire within three, four or five 
years, but some of our policies are going to run for thirty, forty and 
perhaps fifty years, and we have got to look forward to that. We 
cannot safely^ divide up any surplus which consists of market values, 
one dollar of wliieh consists of market values, or of vitality gains. 
If we do, sooner or later we shall get into trouble. 

Section 76 relates to cash surrender values and the Massachusetts 
non-forfeiture law. J do not know that I want to sa}^ anything about 
that. I do not think, personally, that the surrender charge is at all 
adequate. I think it is absurdly low ; but I am not a mathemativ-ian, 
and I am not an actuary, and I cannot explain clearly why I do think 
so, except that I know from practical working, that in certain cases, 
especiAlly in endowments, where they are paid within five or six years, 
the effect of that is that it costs more to insure a man than j^ou get 
from him. 

But there is a final clause in there that I do object to, — it is going 
back to the argument I made about the beneficiary clause, — and that 
is that anybody can come in here and claim the cash surrender value 
from the companj', unless there has been evidence filed with the ^com- 
pany that the interest of the beneficiary is founded upon valuable 
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consideration. It seems to me that that ought to be stricken out, and 
that the old law should stand, which said that it should be done when 
a man had a wife, or minor or dependent child. We never have 
known exactly what a minor or dependent child was, but we have 
always required the signatures of beneficiaries who were named in the^ 
p(•lie3^ I think in this case, as I said before, that if a man could 
come in at any time, without the signature of his wife or minor 
children, and claim the cash surrender value of his policy every time 
he got into financial trouble, every time he got short on a margin, he 
would do it, and his family would suffer. 

Mr. Tarbox. Permit me here to suggest that of course that pro- 
vision in section 76 which gives a man the absolute right to surrender 
for cash is dependent upon the other provisions which gives him the 
powers of a beneficiary. One is but the logical sequence of the other. 

Mr. Foster. Yes, they depend upon the same argument exactl}'. 
We have studied this bill a good deal, and we have seen Mr. Tarbox 
several times about it, and talked the matter over with him. We * 
would have liked very much- to have talked it over before' the bill was 
printed and known about ; but we do appreciate the amount of labor 
and learning he has put into it. Yet, after all, gentlemen, it is the 
labor and learning of a theorist ; of a man who sits in his office and 
studies the question ; and not that of the working man in the business, 
who sees how it affects the actual business of the company. 

I am much obliged to you, gentlemen, for hearing me so long* 
TheVe are other gentlemen here, I understand, representing other 
companies, who desire to be heard. 

Remarks of James L. Johnson. 

I am connected, Mr. Chairman and gentlemen of the committee, 
with the Massachusetts Mutual. I have a very few words to sa}^, and 
that in connection with section 74, page 41, to which allusion has 
already been made by the gentleman who preceded me. I refer par- 
ticularly to the latter part of the section, that provides that '' no officer 
or agent shall himself or by another ask for, receive, procure to be 
obtained, or use a proxy vote." The standpoint from which I wish 
to speak is that of the agent, and that onl}'. 

I stand before you, gentlemen of the committee, as an agent of a 
Massachusetts company in a Massachusetts field, with a commission 
contract. I am not a salaried agent. I am a policy holder in the 
company I represent, and, first, I ask that I may have the rights of a 
policy holder as such. And what is true of me individually is true of 
everj' representative of every Massachusetts company located within 
this Commonwealth. There can be nothing in the general plan of 
policy, nothing regarding the beneficiary clauses or conditions of sur- 
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render, that does not affect me individually as a policy holder, the 
same as any other polic}^ holder ; and I simply saj-, in one word, that, 
as an agent of the company, I am. also a policy holder, and as such I 
would like my rights in common with other policy holders to vote and 
secure a proxy, the same as any other policy holder of the company 
can. 

The second point I would make, Mr. Chairman, is this : That, as 
an agent, my interests as an agent are identical with the interests of 
the policy holders. That is to say, no member of a compain^ is any 
more interested in the good management of the company, the financial 
results to the policy holders, than the agent. With good and satis- 
factory results to the policy holder, you have advertisements of llie 
advantages of the individual compan}' better than you can get in any 
other wa}^ ; and yj;ith these satisfactory results the agent can build up 
his business easier and better than he can in any other way. So I 
say the interests of the agent are identical with the interests of the 
policy holders. 

But they are much larger than are the interests of the individual 
policy holder. The individual agent on a commission contract, look- 
ing at the interests of his fiild. looks at them in ever}' particular just 
the same as the business man looks at the interests of his individual 
business and the interests of his patrons. And thus, when we are 
serving, upon general business principles, the interests of our patrons, 
we are doing the best for ourselves. Therefore, I say that the agent's 
interest is identical with the interest of the policy holders. 1 am 
speaking now from the agent's side, or the company's side. 

I might, perhaps, say a word, on the other hand, that in a certain 
sense the agent is the agent for the polic}' holder. He knows the 
agent, the community in which the agent lives knows him better than 
it does the company. And when the agent goes out and asks a friend 
of his, a business acquaintance, to look over the advantages of his 
individual company, and tries to induce him to invest his money with 
him because of the good management of that institution, I say, 
gentlemen, that the agent then becomes morally bound, so far as 
within his influence lies, to do everything possible in order to help on 
the good management of that company, that the moral contract 
which he is under to his fellow-citizens may be carried out with all its 
perfectness. 

Another point, and this is the last one, Mr. Chairman, which I 
would make in reference to this matter is this : The injustice which 
this provision, if carried, will be to the agent of the Massachusetts 
company within the Commonwealth of Massachusetts. This, if it 
becomes a law, as I understand, does not control the action of agents 
of Massachusetts companies that are doing business in other States, 
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and I fail to see why any restriction should be made regarding the 
agent in his own State, in the Commonwealth of which he is a citizen, 
that is not made and cannot be enfofced by the representative of the 
same company in another Slate. 

There is much more that might be said, Mr. Chairman, in reference 
to this matter, but I will not take the time of 3'our committee, except 
to ask that, in your consideration of this subject, you will look at the 
agent as a policy holder ; that you will look at the interests of the 
individual agent, from a business standpoint, as identical with the 
interests of the policy holder, his sphere lying outside, as it does, of 
the general management of the company ; and that you will look, 
also, at the agent at home, as compared with the agent abroad, and 
give to the agent, sq far as may be possible, in the Commonwealth of 
Massachusetts, the same privileges regarding his own company that 
agents in other States can have regarding the same company. 

And I would suggest, as a substitute for this section, the following, 
which I offer, eliminating entirely the restriction as to the right of the 
agent to secure proxies, or use them, and which shall provide as 
follows : — 

Section 74. Every person insured in and by a domestic mutual life 
insurance company shall be a member and entitled to one vote, and one 
vote for every Jo,000 insurance additional to $5,000, and shall be notified of 
its annual meetings by a written notice, or by an imprint in the form pre- 
scribed in section 40 upon the back of each policy, receipt, or certificate of 
renewal. 

Members may vote by proxies dated and executed within three months, 
and returned and recorded on the books of the company seven days or 
more before the meeting at which they are to be used ; but no person 
shall be allowed as proxy or otherwise to cast more than twenty votes, and 
no officer shall himself, or by another, ask for, receive, procure to be 
obtained, or use a proxy vote. 

Mr. Tarbox. There was a suggestion made by Mr. Foster in 
private conversation, I do not know whether he makes it here or not, 
that the proxies should be filed with the company seven days before 
the meeting, instead of threie, in order to entitle the proxy to vote 
at the meeting. I am quite content with that if it is thought 
desirable. I simply wanted to make some provision of the sort. The 
committee will observe that the provision with respect to voting by 
proxy is taken from the law with respect to mutual fire insurance 
companies. 

The Chairman. Does any other gentlemen desire to be heard? 
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Remarks of J. D. E. Jones. 

I represent the State Mutual Life Assurance Company of Wor- 
cester. I have but little to say, gentlemen, after what has already 
been said b}' the representative of the New England Mutual. I find 
our company is in accord with Mr. Foster in his views with reference 
to section 11. We would very much prefer to have you prescribe a 
reserve made on a three per cent, basis, to having you require bf us 
to make our valuation of our assets in accordance with the section as 
presented in Mr. Tarbox's report. If we are to choose between them, 
we should choose by far to make it a three per cent, basis. 

With regard to the division of the surplus, we have the reputation 
of having a large surplus. Our assets, including the excess of market 
value, amount to something more than four millions. We are one 
of the smaller companies, but according to our report just issued we 
have $757,000 of surplus nominally. It is, however, a nominal sur- 
plus, and I desire to state to you the facts, that you may see it would 
be altogether wrong and suicidal for us to undertake to divide all 
that, or even so much of it as to leave only ten per cent, more than 
the reserve. 

Our assets consist largely of bonds and stocks, which command in 
the market a much higher price than their par value. They cost us 
more than the par value. I noticed, in making an examination of 
this matter, that our surplus is nominally twenty-one per cent, over 
and above our liabilities; that is, we have $121 of assets for every 
$100 of liabilities. We can account for this, and show you how much 
we really have to rely upon, by saying that the relation of our sur- 
plus to our liabilities is very clear. I think 3'^ou will understand it in 
a moment if I present it to you just as I wrote it down after having 
made the examination. A part of our assets, namel3% $1,125,698, is 
not subject to fluctuations, consisting of real estate, or the loans on 
real estate, loans on policies, loans on collateral, deposits in banks, 
deferred premium notes, and our own real estate. All this is not 
subject to the fluctuation of m^-rket values. But we hold bonds and 
stocks, which are subject to these fluctuations in the markets, the par 
value of which is $2,607,700. They cost us $2,840,542.45. You see 
the difference between $2,600,000 and $2,800,000 in round numbers. 
Their market value to-day is $3,800,542 ; that is, I mean that was 
their market value on the first day of January. 

Now, the cost of this particular department of assets above par was 
$232,842. We paid that for them more than par. The market value 
above par is $400,842. The market value above cost is $167,999. 
Now, the ratio of the market value to the par value is 115 per cent, 
speaking only of these securities that do fiuctuate. The ratio of the 



Digitized by VjOOQ IC 



45 

cost value to the par value is 109 per cent. That is, we paid nine 
per cent, more for them than their par value. They now stand worth 
115 per cent, of their par value. The ratio of the market value to the 
cost value is 106 ; consequently, they have gained six per cent, since 
we have bad them in our hands. We paid 109, and they are worth 115. 

Now, you will observe that this excess of value is on bonds and 
other securities which will by and by mature. They are maturing 
now from time to time, and from year to year. When they mature, 
the company will receive par and only par for them. If they are not 
sold and investments made in something else, we shall at last only 
receive par for them ; so that that excess of value is merely an ap- 
parent one, and not a real one ; and if we should divide it, we would 
find ourselves in a very bad predicament when the time came for us to 
close up our , accounts by settling the last of these securities and 
taking par therefor. 

Now, then, to make a division on the basis of the market value of 
the surplus, to make such a division of the surplus to our policy 
holders, would involve us in such a condition that we would by and 
by find that we were without a sufficient reserve to meet our liabilities. 
We have maintained this large surplus for two reasons. One was that 
we were fortunate in getting good investments, some of them made 
some time ago, made when stocks were very much lower than they 
are now, as 3'ou see from my statement. We have held on to those. 
Again, we have held this reserve with a view that, as money com- 
manded readily in the market forty years ago, when our company was 
organized, six per cent., and the wise men who were then engaged in 
the business of life insurance said a margin of two per cent, was 
necessary between the market price of money, the value of monej^ six 
per cent, and four per cent., the two per cent, margin was a neces- 
sity for the security of the company. We have lived to see the time 
come when we cannot get six per cent, for our company. We can 
only get four, or less than four, for the best securities. And if we 
get only four for mortgage notes, there is no margin left. 

Now, if forty years ago they needed a margin between the amount 
money would bring in the market and what would make a policy safe, 
we want a margin to-day, and there should be more margin between 
what money will command in the market and that on which the 
reserve is based. Hence we assent to the doctrine advanced this 
morning, which I understand the Commissioner to assent to also, that 
a three per cent, basis would be a safe basis, and it would be one 
which would give us a small margin to-day between the market value 
of money and the value on which we base our reser^s. 

I do not think there is any other question I need to discuss, the 
subject has been so fully discussed this morning. If there are any 
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questions you would like to ask with reference to my company or its 
practice, I should be very glad to answer them. 

Remarks of Mb. Ireland. 

I represent the Massachusetts Life Insurance Company of Spring- 
field. Many of the points of this proposed law which are of interest 
to us, and which we should discuss if the whole matter were with us, 
have been so fully covered by the previous speakers that I will not 
allude to them at all. I would like to say a word or two with refer- 
ence to section 73, on page 41. The last clause reads as follows: 
" The person effecting such insurance may by deed in his lifetime or 
by his will designate or change the beneficiary to whom the proceeds 
of such insurance shall be payable." We would like to have some 
proviso that a deed of that kind, if this section is passed in this gen- 
eral shape, shall be filed with the company within a stated time, say 
in ninety days from the time of its date, in order that we may know 
what is going on, and that we may be protected from the danger of 
paying people and having others claim that they are entitled to it. 

In section 75, on the same page, with reference to the distribution, 
the draft reads : '' The distribution shall be upon what is known as 
the Contribution Plan, and each member shall be entitled to the 
amount contributed by his policy to such surplus." It is quite the 
practice in various companies in Massachusetts and elsewhere to 
make some stipulations in the policy with reference to how dividends 
shall be paid. Sometimes it is stipulated that no dividend shall be 
paid until the end of five years. We would like to see the law put in 
such shape that any contract of that kind may be carried out, for the 
meaning of the words here would be construed to be, we think, that 
when distribution is made of any part of the surplus, each member, 
that is, every person holding a policy in the company, shall have a 
portion of it. We therefore recommend the insertion of the words, 
after the words, " what is known as the Contribution Plan," " and 
subject to the provisions in the policy, each member upon wh6se 
policy* no premium is overdue and unpaid shall be entitled," and so 
on. The first clause, that insurers shall be subject to the provisions 
in their policies is plain enough ; and the second, that each member 
upon whose policy no premium is overdue and unpaid shall be entitled 
to the amount contributed by his policy to such surplus embodies 
what is the custom, we believe properly the custom, of companies 
generally. 

The last sentence of section 75, page 42, says : " Whenever a 
policy matures, tfie amount payable thereon shall include its contri- 
bution to the safety fund, less any proportionate part thereof applied 
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to the repairment of the reserve as above." It seems to us that if 
that clause is passed it should contain some definite plan or method 
of getting it to the safet}' fund. It is likely to be a contribution 
extending over a great many years, and even when made up accord- 
ing to our best lights might not be acceptable to a person receiving 
it, and we should dislike to be obliged to go into court and defend 
each particular case, or as many as might not be satisfactory. 

In section 76, which relates to the provisions for the surrender of 
policies, we read, near the bottom of page 42 : " Every such policy, 
after the payment of five full annual premiums thereon, or when it 
has become paid up by its terms, shall have a surrender value which 
shall be its net value, less the surrender charge, and its holder may, 
upon any subsequent anniversary of its issue surrender the same, and 
claim and recover from the compau}^ such surrender value in cash." 
We think that to avoid any misunderstanding there should also be 
inserted there the clause which occurs about the middle of the page, 
with reference to paid up policies, where it says : " Such policies shall 
be binding upon the company for the amount of paid-up insurance 
which the then net value of the policy, and all divided additions 
thereon, computed by the rule of section 11, less any indebtedness to 
the company on account of said policy." It would then, perhaps, be 
understood. As it stands, it seems to leave it a little ambiguous, 
and we think that that clause should be inserted. And also in the 
clause relating to the surrender value, in the last lines on the page, 
we think it should read : " Shall have a surrender value less any 
indebtedness of the companj^ on account of said policy." 

In reference to the cash surrender value, and the surrender charge, 
we agree with what Mr. Foster has said, that the surrender charge 
seems to us in many cases inadequate. We think that the law*, as it 
stands, might eventually, when the companies' business was mainly 
transacted under the present law, that is to say, since 1880, in a time 
of general financial distress or in a time of any unpopularity that 
might attach to an individual company, put a company in some 
danger. That might be provided against in either one of two ways. 
Some increase of the surrender charge proportioned to the amount of 
cash that would be called for by the surt-ender of the policy would be 
a protection in the event of a company having to realize a large 
amount of cash on short notice ; and also, it might be accomplished 
to some extent, by shutting out endowments on short terms from 
that cash privilege. I believe that is an idea that the Commissioner 
is not opposed to. The effect of that would be, that on these short 
term endowments, where the cash' value is greatest, and where the 
surrender charge by the present law is the least, we should be pro- 
tected from the calls for large amounts of money. That might be 
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made to include all endowments having twenty or twentj-five years 
to ran from the date of issue. 

That is all I have to add to what has already been said. 

The Chairman. Is any other company represented ? 

Remarks of James W. Hull, op Pittspield. 

We feel in regard to the provision contained in the last two lines 
of section 3, that it would be advisable to put that over into the 
provisions which are applicable to Massachusetts companies^ and not 
to have it include the foreign companies, on the ground that such a 
provision, if covering foreign companies, would be likely to subject 
us to retaliatory legislation. 

In regard to the valuation of assets, if the objection is obviated by 
the adoption of a rule requiring a lower rate of interest on those 
assets which are yielding the amount of interest and a larger amount 
of reserve, we should acquiesce in that very cheerfully ; and if that 
rule is adopted, we have no other objections to make in regard to this 
proposed draft, which we think is a model in very many respects, 
except in regard to the rule which would require a forced divi'^ion of 
surplus against the judgment and discretion of the board of directors 
of the company. That is a matter which we think can better be left 
to the men who are responsible for the conduct of the company. No 
complaint of the retention of an undue portion of the surplus, — I say 
*' no complaint," at least, so few complaints as not to come to ray 
memory now, — has ever been made to us except in one or two eases, 
where policy holders fell into the hands of attorneys not having good 
standing in their respective places of abode. We have had one or 
two suits in which the position of the companj^ has been sustained. 
Mr. Lee, the actuary of the company, will speak in regard to ihe 
impolicy of a forced division of the savings on vitalit}'. 

The Chairman. You think ten per cent, above the legal reserves 
would be sufficient. 

Mr. Hull. I think that would in all probability meet every re- 
quirement, except that arising from that portion of the surplus derived 
from vitality savings. That, of course, is a matter of judgment. In 
times of severe financial distress the assets of the company are liable 
lo fall in value, and if they are to be made up on the 31st of Deccm- 
bor of every year, the figures would show at times a decrease. I do 
not think that ten per cent, is any too much to cover the mere question 
of depreciation of value in times of severe financial stress. Certainly 
it would not be in a time when we had such an almost unprecedented 
state of affairs as that following the panic of 1873, upon the resump- 
tion of specie payments. 
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The Chairman. You do not believe in an arbitrary rule? 

Mr. Hull. I think it is a matter which can be more safely left to 
the discretion of the boards, and the absolute necessity of being safe 
in a contract extending over perhaps fifty years should never be lost 
sight of. 

Remarks of Mr. J. M. Lee. 

Mr, Chairman and Gentlemen of the Committee: — I think the 
gentlemen who have preceded me have shown you that the surplus of 
a life insurance companj'^, or a large part of it, to wit, that arising 
from the market value of bonds over their par value, is simply an 
apparent surplus. If a life insurance company were to close all its 
contracts at the same time that it made' its annual statement, it could 
realize that money and it would be actual surplus ; but its contracts 
all extend into the future, dependent upon the length of life of its 
members, and they make these investments with a view to their re- 
maining at interest a long time ; thej' only expect to realize the fa6e 
value ; so that in the natural course of things the excess of value will 
be entirely extinguished. It is evident, therefore, that a certain 
margin is required to provide for that. Another source of surplus in 
all well-managed life insurance companies is the surplus arising fi;om 
what we call " vitality." In other words, owing to the benefit of 
medical selection, any company taking in new lives finds that its mor- 
tality, or its death loss, is much below the rates assumed in the table. 

That is so in the State of Massachusetts. This difference varies 
from year to j'ear. I have known it as low in the Berkshire Life (it 
was a unique experience) as thirty per cent, of the expected loss for 
the year ; I have known it higher than ninety per cent. You may 
say that is still within one hundred per cent. I do not doubt that it 
will continue to fall below one hundred per cent, so long as any well- 
conducted company continues to take in new blood, new lives, bearing 
a fair proportion to the business already in force ; but the day may 
come in the history of any company when, although they ma}' continue 
to issue policies and take in new lives, it may be that those new lives 
will no longer bear the same proportion to the total business, the total 
lives insured, and then the effect of the new blood will not be so 
apparent ; and after a while the mortality will commence to go up 
and the death rate will exceed more and more that represented by the 
table. But another thing which has got to be guarded against which 
is possible in the future is, that a company may stop doing new 
business. There have been such cases. They are not necessarily in- 
solvent. Something may occur to make it desirable that a company 
shall cease to take in new lives. Now, if that company has been well- 
managed and its lives have been well selected, no doubt it will be 
quite a number of years before the mortality commehces to exceed the 
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table rate. While it fell below that table rate there would have been 
what we call a surplus arising from vitality ; the number of deaths 
would never come up to the number expected, and on those lives 
which were expected to cease during the ye&v and did not the com- 
pany would save so much, and it would have shown that amount on 
the books as surplus. But there would certainly come a turning point 
somewhere in the future where there would be an excess in the num- 
ber of deaths over and above the table rate. All those men who are 
insured will die ; it is only a question of time, and the moment the 
death rate exceeded the rate called for b}^ the table, if the company 
had divided the surplus arising from vitality in its earlier years, it 
would . not have sufficient reserve to make good its losses ; there 
would be nothing with which to pay'the policies of the last men who died. 
This is not a question of theory, it is a question of fact ; men will die. 

The Chairman. This reserve is kept with the idea of taking care 
of these losses as they mature. 

Mr. Lee. Only upon the assumption, as I say, that they die accord- 
ing to the table. If j-ou have deaths in excess of the number called 
for by the mortality table your reserve will not provide for them. It 
will not provide for them at the beginning, and if you set that saving 
aside it is there to pa}' on the deaths bj^-aud-b}' when they exceed the 
table ; but if j^ou have not set it aside by-and-by you will have nothing 
with which to pay these deaths which are in excess. 

A Member of the Committee. That is an argument against an 
enforced division. 

Mr. Lee. I think it would be^ extremely unsafe to force any com- 
pany to divide its surplus which arises from vitality. I do not think 
it would be safe to place an}' arbitrary limit to that surplus which can 
be safely divided, even while the company' is in active life, and taking 
in a large amount of business. It is the general practice for companies 
to divide a portion of this surplus ; I do not think any actuary would 
advise dividing the whole of it, even while a company was going on 
taking in a large amount of new business. If it was limited to ten 
per cent, of the surplus above its reserve it might leave no reserve, 
because the company might be obliged to take all its reserve to pro- 
vide for the depreciation in its assets. 

That is all I have to say, gentlemen. I am obliged to you for your 
attention. 

The Chairman. Does smy other gentleman desire to be heard upon 
the subject? 

Remarks op Walter Channing Wright. 
If there is no one desiring to be heard representing any company I 
should like to be heard very briefly, representing, as Mr. Lewis said 
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of himself yesterday, truth, I am sorry that the gentlemen who 
raised one or two points yesterday which impelled me to desire to 
speak, are not present to-day ; I should prefer to mention to the 
committee the rebutting ideas in their presence. Col. Green, who 
opened the testimony before 3'ou, practically warned you against 
trusting in the opinions of Mr. Elizur Wright, a patriot resident in 
this Commonwealth for over fifty j^ears, and now dead ; the friend and, 
self-sacrificing assistant of William Lloyd Garrison and John Albion 
Andrew, and a gentleman who spent the force of his great abilities 
on no subject of reform more intensely than financial reform, and 
especially in the department of life insurance ; and I venture to say 
(although it is hardly proper for me to say so) that his marble would 
look as white in Post Oflace Square as the marble of Garrison does 
on Marlborough Street. 

Col. Green seemed to desire to give you that impression. I was 
surprised, and I was then moved to speak ; but I was comforted by 
the thought of the old deacon, of whom it is said that, reading the 
story of David, he came across the passage, '' I said in my haste, all 
men are liars." He reflected a moment, and then said : '' You said 
it in your haste, Davy. Had you been in Connecticut, man, you 
might have said it at your leisure." Now, I do not say that Col. 
Green is anything like an intentional liar, but I intended to call the 
committee's attention to the fact that Elizur Wright is not now alone, 
and that a man may be mistaken. Here is a letter written by David 
Parks Fackler, an eminent actuary of New York City, who is em- 
ployed solely by no insurance company. I imagine his testimony is 
none the worse for that. 

Nbw York, Oct. 25, 1886. 

Mt dbab Mr. WRionT : Your Esteemed letter is at hand — 

The circumstances were these. He thought there was an error in 
division in my father's work on " Savings' Banks and Life Insur- 
ance.'^ He wrote to me in reference to it, received the correction, 
and acknowledged it like a man. 

The Chairman. I shall have to ask you to confine yourself to the 
subject before the committee, which is the consideration of the codifi- 
cation of existing insurance laws. 

Mr. Wright. This bears right upon it. 

The Chairman. Up to this time, it seems to me, I must confess, 
that you have wandered away from the subject. 

Mr. Wright. Because the gentleman is not present to-day to 
explain it. 

Your esteemed letter is at hand, and makes me withdraw my criticism 
of your father's language, except so far as to say that the (his) expression 
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embodied in the Massachusetts law of 1880 is better and clearer. I am 
trying to prepare a 24-page "Supplement" to my little " Agents' Tables " 
(published 1868-70), and have drafted Vk popular explanation of insurance 
value to occupy about two pages. Have made a note to send you copy as 
soon as printed. 

Is it not pertinent to show you the value of works published for 
your assistance? 

The Chairman. Their value has not been controverted before the 
committee yet. 

Mr. Wright. The value of that testimony was impeached yester- 
day by Col. Green. 

The Chairsian. I do not remember the exact testimony, but I did 
not understand it to be that way. I do not think the committee 
understood it to be that way. 

Mr. Wright. The statement was that Elizur Wright had certain 
ideas, and that no man whose opinions were worthy of respect fol- 
lowed them now. I am glad if it did not weigh with you. The letter 
is very brief. I will read the rest of it, and then allude to two points 
upon which I desire to say a few words, and whatever I have to say 
further I shall reserve until the next hearing, after the Insurance 
Commissioner has presented his views. 

I have frequently said (verbally, and in print) that the exact determina- 
tion of insurance value was one of the greatest, if not the greatest feature 
in the progress of the science of insurance in our day ; and I wish, with 
you, that the "old hero "had lived to see it more generally acted upon* 
but think ** he will get there all the same,'*^ 

I hope it will not be long before you can get the short term endowment 
rates of the New England about what they should be. Then with the New 
England, the Etna and the National (Vt.) charging reasonable rates, some 
other companies may see their way to it. Homans now admits they are 
entirely too high, and said he remembered distinctly how strongly I opposed 
raising the Mutual Lifers short endowments in 1868 or 1869. It was after 
I had started as consulting actuary. 

Excuse my long reference to myself, but opposition to high endowment 
rates is one of my hobbies. Yours truly, 

D. P. Fackleb. 

This bears right on the point of the expediency of paying surrender 
charges on short endowments. " The rates are too high," this man 
testifies. 

Now to my next point. These gentlemen from other States and I 
concur in this. I wish to call your attention, and that of the Com- 
missioner, to an error, in order to make sure that it shall not, in any 
way or form, get into this codification ; namely, that the law of Massa- 
chusetts in reference to forfeiture of policies, issued by our own char- 
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tered companies, shall not, in any way, be made to apply to foreign 
companies. Here is the testimony, extremely brief, of Mr. Elizur 
Wright on this point. There was a suspicion that he was endorsing 
the Tontine, a tricky kind of policy which he never countenanced, 
and on April 24, 1884, he wrote to the '' Boston Daily Advertiser" as 
follows : 

To the Editors of the ''Boston Daily Advertiser^'' : — Thereh&s been before 
the joint committee of the Legislature on insurance a proposition to extend 
the non-forfeiture provisions of the Massachusetts law to life insurance 
companies of other States doing business here. This would preclude them 
from issuiug to citizens of our State, in our State, what are called, and mis- 
called, Tontine policies. From the fact that 1 appeared twice before that 
committee In opposition to such an application of our law, it has been 
inferred that I am in favor of having such policies issued. The very reverse 
is the fact. ' I have always considered them not fit to be taken by any one 
who really needs insurance. My reaisoDs for this opinion have been often 
publicly stated, ever since the plan was devised, fifteen years ago, and 
never refuted. 

I appeared against the proposed legislation because 1 do not believe the 
jurisdiction of a State Legislature extends beyond its geographical boun- 
daries. It may prescribe rules for the corporations it creates, and it has 
prescribed such as are demonstrably just and equitable; but it cannot 
exclude from the State any manifestly solvent corporation chartered in 
another State or country, without unreasonably interfering with the right 
of every citizen of Massachusetts to make such contracts as he pleases* 
and exposing our own corporations to be retaliafted upon in other States 
where it is important they should have as few burdens anjd restrictions as 
possible. If our non-forfeiture law is better than that of any other State* 
as I am sure it is, the less we try to enforce it on other States the sooner it 
will enforce itself. \ 

Elizub Wright. 

That is just what the gentlemen here yesterday were afraid of — 
just the good it is doing. 

Now for my other point. The Commissioner has suggested a 
special reserve fund, because some people want it. I do not see the 
need of it, if we have a large enough net reserve. But they seem to 
want some surplus kept over, and the Commissioner has suggested a 
ten per cent, reserve. I would like to have you know my opinion as, 
I hope, somewhat of an expert mathematician and accountant, that 
that special reserve, whatever may be allowed, should be in proportion 
to the surplus itself, for the most absolute equitj', and not in propor- 
tion to the reserve, because the contingencies against which it is 
claimed that it is needed to be reserved are not of a cumulative 
character ; they are the contingencies of extra heavy losses in some 
particular year, or a bad state of the market, or something of that 
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kind — temporary ; and all the companies have perfect freedom to 
charge in their loading of each premium for expenses and contingen- 
cies just as much as they think may possibly be wanted, and nothing 
can be more in accord with the principles of equit}' than to advance 
that money, let the policy holder lend that sum to the company for 
the time being, and if it is not wanted at the end of the year return it. 
That is the nearest approach to equitj' in the case possible. That is 
the point. 

And there is just one other, I think, on this matter of vitality gain, 
that is similar. You heard Mr. Homans testify yesterday that jour 
table of mortality was obsolete. Whether he was making a market 
for his table or not I do not know ; I don't really think he was. Bnt 
why did he say it was obsolete ? It is too high a table of mortality. 
But please note this, and take it on m}' reputation, that no decently 
managed company in this cpuntry has ever failed to have some annual 
vitality gain, and if 3'ou take the largest company', the Mutual Life 
Insurance Company of New York, if it had gone on for forty years 
without dividing its vitality gain, there would have been created a 
solid surplus of certainly over $50,000,000. The gentlemen who 
have testified to you this morning in regard to not dividing upon 
market values are wholly correct, in my opinion, and the point was 
ablj" made by my fellow-laborer, Mr. Foster, in the Mutual Life 
Company. I do not represent them ; I represent, as I sa}-, the truth, as 
near as I can get at it, and desire to see justice done to what is real 
wisdom. The point is just there, that whatever extra surplus you 
agree to should be in proportion to the surplus itself, and not to any- 
thing else. 

The surrender charges have been referred to as insufficient. Now, 
take it on the same risk of mj' reputation, that no dollar of surrender 
charge has ever been practically called upon under this law, and that 
your companies have worked under it for six j^ears, and are doing the 
best business in the countrj^ and at less cost, on the good faith of 
those surrender clauses in your law. You must remember that those 
great concerns issuing Tontine policies do an immense business in 
foreign countries ; I am referring to the business done in this country, 
and the Massachusetts companies are going right ahead under that 
law, and are better off than any other companies in the country. If 
I was not anxious not to take much of 5''our time I could demonstrate 
how much better off the New England Mutual is than the larger 
companies outside of the State. 

And now I will close directly. On the matter of premium reserve 
I am agreed with all the actuaries, and other gentlemen here present, 
who have testified this morning, that the best way to make sure of 
no trouble in the future about low rates and interest, is to look the 
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matter up, and fi^ a given basis of reserve as low as may be prudent 
for new business, but take care (that point was not mentioned this 
morning) not to apply it to old business, for there is no equity in 
that. The^ present contracts can be carried through ; there are plenty 
of investments still 3ielding enough to do it. The old members of a 
company cannot equitably draw from the new members to make up 
the reserve on the old business. Just apply 3'our rule to new policies ; 
be as conservative as you please in fixing the amount of the reserve, 
and equity will be taken care of in this wa}" : an old member will get 
a return surplus only over four per cent., and a new member will get 
it only over three per cent. ; and that is equity. Pardon me for the 
length of my remarks. 

The Chairman. Is there any other gentleman who desires to be 
heard? 

Mr. Foster. There is one suggestion I would like to make to the 
committee, and that is, that whatever law is reported by you Jt seems 
to me that it should not take effect until January 1st of next year. It 
would be a great hardship to the companies, no matter what the law 
is, to have it take effect at once. To carry out a great many of these 
suggestions will require a good many changes in bookkeeping and a 
good many other changes. 

Mr. Tarbox. I think that very well might applj^ to some parts of 
the law, but not to the general statute as a whole. I should quite fall 
in with the suggestion that there are portions of the statute, perhaps 
all that portion which relates to life insurance, which should not go 
into effect at once, but there are certain portir>ns that should go into 
immediate effect. As to those provisions which were particularly dis- 
cussed by Mr. Foster, I should be quite content to accept his sugges- 
tion. 

The Chairman. Does any other gentleman desire to be heard ? If 
not, I declare the hearing closed. The committee have advertised a 
final hearing for Tuesday, March 1st, at 10 o'clock, upon the report 
of the Commissioner. 

Mr. Foster. Is that, the time we are to hear from the Commis- 
sioner ? Is he to address the committee at all upon the subject ? 

The Chairman. I presume he will. 

After consultation among the members of the committee notice was 
given that the next hearing would be on Thursday, the 24th of 
Februarj', at 10 o'clock. 



Digitized by VjOOQ IC 



THIRD DAY. 



Boston, Feb. 24, 1887- 
ARGUMENT OF COMMISSIONER TARBOX. 

The committee met pursuant to adjournment. John K. Tarbox, 
Insurance Commissioner, addressed the committee as follows : — 

If the committee please, I will make some observations on the gen- 
eral argqment, and then consider particular items of the bill, and will 
answer as well as I may be able such questions as shall be put, either 
in the progress or at the close of my statement. The importance of 
the subject has led me to speak with deliberation, and I must indulge 
in some plain speech, and exhibit some unpleasant facts. But I dis- 
avow in advance any construction of my remarks that might imply 
personal disrespect to any one. "Asa man thinketh, 30 is he," is 
Scripture. Equall}^ true is it that as a man ts, so he thinketh, and. the 
thoughts of a corporation officer are naturally corporation thoughts. 

It would have been gratifying, and spared me a duty not altogether 
agreeable, had the official representatives of the companies frankly ac- 
knowledged the justice and sound policy of the proposed changes in 
the law to better safeguard the companies, on the one hand, and, on 
the other, to more securely establish the equitable rights of the public. 
They would thus, I am confident, intelligently serve their proper con- 
stituents, their policy holders. But I am not disappointed by the 
course they have seen fit to pursue. They dould hardly be expected 
to judge the matter from the standpoint of one who has no personal 
interest to bias the judgment. 

Acquisitiveness is the ruling trait of the corporate spirit. To grasp 
all it can, and keep all it gets, is its native instinct and disposition. 
The more it has, the more it covets. So intent is it on its object that 
it is liable, even when it possesses good men, to neglect and overlook 
justice to the individual, and to magnify the corporation at his ex- 
pense. I am aware that the corporation spirit, which makes a dis- 
tinction of interest between the body corporate and its individual 
members, has no proper abiding place in the affairs of mutual life in- 
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surance ; but it is there none the less. Love of power and of emolu- 
ment is well-nigh universal. The men who manage the concerns of 
our insurance institutions — excellent gentlemen, though, I esteem them 
to be as a rule — have it in like degree with other men. And power 
and emolnment both dwell in the control of great corporations with 
great expenditures to make and great funds to administer. I do not 
rail at corporations. I recognize their usefulness and the great worth 
of insurance c )rporations. But they have charge of vast funds in 
trust, over which their proper constituents, the owners, have no op- 
portunity to exercise any eflicient control as to the management, and, 
therefore, I would apply to their natural faults the corrective of watch- 
ful legal restraints. 

Hostility of the Companies to just Insurance Legislation. 

As corporations, the insurance companies have hitherto uniformly 
opposed legislation designed to protect the equities of the policy 
holder. They opposed that most beneficent measure the non-forfeiture 
law, the enactment of which is an honor to the justice-loving spirit of 
the Commonwealth. Their opposition delayed it, but could not finally 
defeat it. Speaking of that law, before its passage, and the hostility 
of the companies to it, Elizur Wright, its author and champion, then 
Insurance Commissioner, wrote in 1860 : — 

It is not to be supposed that life insurance companies will be forward 
to ask for a law like that proposed, or fail to oppose it with more or less 
zeal. It curtails their power, and allows less margin for expense and ex- 
travagance. ... Does that constitute a reason why just legislation 
should not guard against the driving of hard bargains by great corpora- 
tions and the accumulation of unjust gains? Very large corporations may 
take narrow views of their own interests, and we think the companies 
which oppose this legislation mistake their true policy, which is to have 
their business freed from all bugbears and relics of barbarism, all unfair 
gambling, and made incapable of giving any customer a value less than 
that for which he pays. 

I borrow these sensible observations of a distinguished predecessor 
in office, whom the State owes much for useful service, to apply them, 
as fit and forcible, to the attitude of the companies towards the ques- 
tions in deliberation here. 

Again : a bill was introduced in the Legislature of 1871, framed to 
cure some defec s. and more fully accomplish the objects of th? 
original non-foi feiture law, and also to give the right to the policy 
holder, under certain equitable conditions, to surrender his nolicy for 
its cash value. The opposition of the companies availed to obtain an 
adverse report from a majority of the insurance committee. One 
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member of the committee made a report in fdvor of the bill. His 
report, which is House Document 387 of that year, and in which the 
skilful hand of Elizur Wright is visible, treats the subject with admir- 
able clearness and conclusive force. The bill passed the House b^- a 
decisive vote, but was defeated in the Senate. How larcjely its 
defeat wa"s due to the efforts of the lobby sent on from New York to 
oppose it, I cannot affirm. That it was there, I know ; because as a 
member of the Legislature of that year, I came in contact with it. 
The measure was not killed by the repulse. Nine 3'ears later it 
triumphed over all opposition by force of its inherent merit, and was 
enacted into law by the Legislature of 1880. 

The amendments proposed here in behalf of the rights of the policy 
holders are of the same character and intent as the just measures I 
refer to, and in logical sequence, and are supported by the same 
reasons. It does not impeach their meiit that they encounter the same 
hostility. 

Prior to 1861 forfeiture of policies, and all their accumulations to 
the corporations, was the universal law of life insurance. The c )rpo- 
rations fattened on the spoil of their unfortunates. When Elizur 
Wright brought forward his non-forfeiture law in 1858 it was vigor- 
ously opposed by the corporations. Financial distress to the com- 
l)anies was prophesied as the result of the loss of revenue from for- 
feiture. Wholesale withdrawals of policy holders was the anticipa- 
tion, and the echo of that same argument sounds here to-day. But 
the measure became law in 1861. No evil came of it, but a great 
deal of humane justice. It applied only to Massachusetts companies. 
But its justice so won upon the favor of the people everywhere that 
foreign companies were soon compelled to write liberal non-forfeiture 
conditions in their policies. And to-day, except as to the tontine, 
which is distinctively a speculative scheme, the non- forfeiture and sur- 
render value equities are universally adopted into our life insurance 
system. As in the past, so now and in the future, these and like 
reforms are to be wrought by the force of positive law and active 
public opinion, and not by the spontaneous action, or even the grace- 
ful acquiescence of the corporations. 

These corporation managers have brought here once more the old 
familiar argument which they opposed to all insurance legislation in 
the past. It is in two parts. First. That the unskilful persons who 
compose our legislatures cannot understand life insurance, and there- 
fore are incompetent to legislate about it. Second, That the manage- 
ment of these institutions, and the rights of their policy holders, can 
be left to the control, judgment and sense of justice of the men tem- 
porarily in charge, more safely than to the protection of positive and 
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permanent law. This argument is as old as the earliest attempt at 
public supervision of insurance. 

The Legislature competent to judge the Question. 
These gentlemen magnify their craft and belittle o\ir understanding. 
Doubtless, to organize and manage the affairs of a life insurance com- 
pany calls for trained business talent, and a knowledge and expert- 
ness got from experience, as in other trades and professions. But 
the principles of life insurance are simple and easily uuderstandable, 
and its science a matter of common mathematics quite within the 
grasp of any high-school graduate. There is no question in considera- 
tion here, but that any person of fair business sense and intelligence 
can as well comprehend and decide as though he had been cradled and 
brought up to age and gray hairs in an insurance office. All that 
needs is to apply to known facts certain definite propositions and 
measures, which are true, and safely to be relied upon, unless the 
claim upon the public confidence in behalf of the life insurance 
s^'stem is a base imposition. 

TJie Law^ not the Corporations^ should determine the Eights of Parlies. 

The plea that the corporations, if left to themselves, will faithfully 
perform their trusts and do full justice to their policy holders, and 
that, therefore, there is no need for legal protection to either, is not 
sustained by reason or facts. 

Colonel Greene evidently had not examined the bill sufficiently to 
be able to discuss it with intelligence, but he saj^s, with a touch of 
sarcasm, that the proposed bill ''seems to assume that there is no one 
in charge of these companies who understands the business of invest- 
ment, and who is supposed to watch their interests." Let me state 
the proposition in another shape. The bill assumes that some one 
may be in charge of the affaire of these institutions who will make 
corrupt or foolish investments, an assumption well justified by the 
history of his own company and others I know of, and also that 
men ''supposed to watch their interest" may betray it, as did the 
highly reputable late president of the Charter Oak Life, now domiciled 
in a foreign land and living on the plunder of his broken trust. 
Perhaps Colonel Greene's pre<leces8ors in the Connecticut Mutual 
understood the business of investment. If so, they sadly neglected 
it, as appears from the fact that $11,0Q0,000 of their investments 
tumbled back upon them, in the space of five years, in the shape of 
unsalable real estate taken on mortgage foreclosure. A similar com- 
ment is due certain other companies with whose investments I have 
official acquaintance. 

As remarked before, the rights which policy holders in life compa- 
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Dies now enjoy were got in spite of the opposition of the corporations, 
by force of law and public opinion. Had the corporations been left 
free to pursue their pleasure, the old law of forfeiture with its hard- 
ships and cruellies would be in operation to-day, and so equitable a 
provision as a cftsh surrender value unheard of. 

What sort of equity the corporations administer to their policy 
holders, in the absence of legal obligation, may be inferred from two 
instances recently brought to my notice. They are specimens of a 
numerous class. A gentleman more than thirty years since insured 
his life in the Mutual of New York. His wife, the beneficiary named 
in the policy, has deceased, without issue. He is her heir and child- 
less, without need of further insurance, and desires to surrender his 
policy for a fair value. The company declines to entertain any prop- 
osition of surrender, and insists upon its bond as written in the con- 
tract. As the policy contains no condition of surrender, and was 
issued by a foreign company not subject to ' our non-forfeiture laws, 
the holder must submit. The other case is that of a gentleman who 
took a policy for $5,000 in the New England Mutual of Boston, about 
sixteen years ago. For sufficient reasons he wishes to surrender it. 
Were his policy subject to the provisions of the statute of 1880, he 
would be entitled to demand its value in cash or a paid-up policy for 
$2,800. But as it was issued prior to the statute, his onl^^ dependence 
was upon the justice of the corporation. The company offered a 
paid-up policy for $2,500, — $300 less thsin what the law determines 
would be a fair treatment of the policy holder.* I could multiply 
instances that come daily under my observation. But these, which 
relate to representatives of our best eompanies, suffice mj" purpose. I 
do not reproach the corporations for their conduct in these cases. 
They acted within their legal powers. But, gentlemen, I submit that 
as the rights of policy holders in these corporations are capable of 
clear and positive definition, they should be so defined by law, and 
not left subject to the arbitrary pleasure of any person or corporation. 

Contracts to be under Massachusetts Laws, 
I proceed, gentlemen, to consider the specific questions under dis- 
cussion. The final clause of section 3 reads : " All contracts of in- 
surance on lives or property in this Commonwealth shall be deemed 
to be made therein." I consider that provision a just one, and of 
importance to the public. It applies equally tb all insurance contracts 
— not to life alone. 

* This statement, so far as relates to the company's offer, is an error, as I have learned 
since. The offer wms made two years ago, at which date $2,500 was the statute paid-up 
value of the original policy. The company informs me that its habit is to aUow paid- 
ups upon policies issued before the statute for the full amount they would be entitled to 
if issued under the statute. 
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What is its effect ? Simply that when a citizen of Massachusetts 
makes an insurance contract with a foreign corporation his rights 
under it shall be interpreted and enforced by the laws of his State, 
with which he is or m&y be familiar, and not by the law of the corr 
poration's domicile, of which he has no knowledge. Is not that just 
and reasonable ? Of its importance to the policy holder I will cite 
you an example. A policy of fire insurance on property in Fall River 
was issued by a New York company. The insured paid the premium 
to the broker who negotiated the insurance. The broker absconded 
and did not account to the company for the premium. Now, b}' the 
law of Massachusetts, which the insured knew and which he supposed 
governed his rights, the broker in such case is held to be the com- 
pany's agent, and the company is bound by the payment whatever 
may appear to the contrary in the policy. The law of New York is 
the opposite. And thus, upon the question whether. the contract 
should be deemed to be made in New York, and therefore subject to 
the construction of New York law, or in Massachusetts, depended the 
validity of the insurance. Now, what is the objection? Take Mr. 
Foster's statement, possible inconvenience to the corporation. But is 
no regard due to the convenience and rights of the public? He says 
the corporation wants to know what contract it makes. Very good. 
Does not the man who insures in the corporation watit to know what 
contract he makes? And which is the more just and reasonable, that 
a corporation which comes into this State to do business here by favor 
of our laws, should make itself familiar with and know what those 
laws are, and, therefore, how they affect its contracts, or that the 
citizen of Massachusetts should inform himself, — and if he inquired 
of an ordinary lawyer, it is doubtful if the lawyer could tell him, — 
what are the laws of a foreign State from which that corporation comes 
which would affect his contract ? Mr. Foster, as counsel for a corpo- 
ration, sees only his client's wants. That is lawyer like. It is said 
that other States will retaliate. What retaliation ? Wh}', they will 
require of our companies in 'business with their people to submit to 
the same condition we impose on their companies here. That is all 
the retaliation there can be ; an(| why should our companies object to 
it? Why is it not entirely proper and desirable that they should do 
so, when they deal with the public of this or any other State? Fire 
companies have no difficulty about it. Massachusetts prescribes a 
standard form of policy for fire insurance which foreign companies 
coming here must write. New York has a different policy, which all 
companies must write in that State ; and so of New Hampshire and 
other States. No embarrassment comes from it, and no possible in- 
jury to the companies. 
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Valuation of Life Insurance Assets. 

I proceed, gentlemen, to the eonsideration of the rule of valuation 
proposed for the assets of life companies and contained in section 11 
of the bill. I confess to an original surprise at the presence here of a 
representative of the New England Mutual to oppose the rule. The 
letter of its president, an extract vfrom which is published in ray re- 
port to the Legislature, seemed to me assurance of the approval of 
that institution. But Mr. Foster's argument, after all, favors the rule 
as an improvement upon the method in use. We now admit full 
market values. The proposed rule reduces them in a degree. Mr. 
Foster's idea is to exclude all market values above par. His proposi- 
tion, in my judgment, is too radical, and not demanded bj- prudence, 
and would be mischievous in effect. It would debar the New York 
Mutual, whose entire surplus is made up of the market value over par 
value of its stocks and bonds. 

A similar though milder surprise is provoked by the appearance of 
Mr. Homans, by request, as he says, and I presume he has his cre- 
dentials, of the New York Life and the Equitable, to speak for those 
companies in opposition to the rule. This surprise is due to the cir- 
cumstance that in December last Mr. McCall, late superintendent of 
insurance for the State of New York, and now comptroller of the 
Equitable, speaking for the Equitable, declared his warm approbation 
of the rule, as just and judicious ; and Mr. Beers, the president of the 
New York Life, wrote me that his company was in agreement with the 
views of Mr. McCall. The president of the Massachusetts Mutual 
made some demur originally to the rule, but, as I understood, was 
content with it if it should not go into effect until the lapse of three 
years, which provision is incorporated in the section. 

What does the rule propose? Simply that so much of the assets of 
a life company as constitute its reserve shall be made up of assets of 
undoubted soundness, at the valuation put upon them, and of assets 
able to produce such a rate of interest as it must earn in order to meet 
its obligation. 

What is the reserve ? I do not mean in a technical sense, hut in 
substance. It is the company's sinking fund, upon which it depends 
to pay its debts when they fall due. How do we estimate it? 

First, we ascertain when the policies will be due and payable. 
This we do in the case of an endowment policy by taking the date 
when it is payable, if the assured survives, with allowance for the 
chances of his earlier death and the consequent earlier presentation of 
the claim for paj-ment, and, in the case of a life polic}^ by taking the 
date of probable death as anticipated by the mortality table. This 
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statement (I make my bow to the actuary) is not scientifically exact, 
but is precise enough for illustration. 

Second, baving thus computed the companj-'s liabilities, we calcu- 
late b}^ a simple process of mathematics, what fund it must now hold 
to enable it to pay its policies when they mature. 

That is the reserve. As the principal of the reserve is calculated 
upon the assumption that it will always earn four per cent, compound 
interest, it follows that if it shall not earn that income it cannot fully 
perform its office. Hence the proposal to value the assets of the 
reserve with reference to their income-producing power. The effect 
would be that any deficiency in the income rate would be made up by 
a proportionate increase in the principal, and the security thus always 
kept good. Were the reserve computed upon the basis of an antici- 
pated three per cent, income, the assets should be taken at their value 
as three per cent, investments for the same reason. 

Is not the matter plain? The value of an asset to sell, is what it 
will fetch in the market. But if held to pay a future debt, its value 
for that purpose is what it will realize when that debt comes for pay- 
ment. We cannot pay a four per cent, interest-bearing debt with a 
three percent, interest-producing sinking fund, unless the principal of 
the sinking fund is proportionately larger than the debt. This rule 
will not discourage the holding by a life company of government or 
other good low-rate income securities. It only obliges the company 
to rate such securities, when held as part of its reserve, at their actual 
value for the use they are held for. 

Note carefully, gentlemen, — for it answers most of the objections 
urged here, — that the rule affects only the assets which make up the 
reserve. Every well-ordered life company has other funds. This 
bill allows the accumulation of a fund, in addition to accrued surplus 
not due U) be divided, of an amount equal to ten per cent, of the re- 
serve. If a company's investments are properly made, it will find in 
its surplus funds ample place for its cash and all its idle and slothful 
a9sets. The case is much like that of stock companies who, by law, 
must invest their capital in specified securities, but may.place their 
other funds in whatever sound investments they choose. The assets 
would be classified in two parts, — reserve fund and surplus fund. 

As the reserve assets are sought to be rated by their value as a 
permanent investment, the rule does not value them by what they 
may realize in a single year, an exceptional year, but by their ordi- 
nary income-producing power. That is what is meant by the term 
*' average annual income" in the bill. 

A suggestion has been made that the enforcement of the rule would 
render some of the companies technically insolvent. Before I decided 
to recommend the rule, I caused a valuation on that basis to be made 
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of the assets of all the companies, as reported to the department. 
Not only was no company made to appear insolvent, but with less 
than a half dozen exceptions no one of the companies was materially 
affected in its apparent financial status. No company with sound 
assets will be hurt by it. Several, who bear the burden of unfortunate 
investments, may suffer somewhat by comparison with more fortunate 
or more prudent rivals. But that is only justice. 

Why prescribe any rule? The present rule of valuation by market 
values, regardless of the permanent value of the assets, is not a 
prudent one. No companj' bases its transactions with its policy 
holders upon it, or divides its surplus upon such an estimate of its 
assets, because of a fear that it might expose the financial integrity 
of the company to danger from the fluctuations of commercial values. 
And if it is not safe for the companies to adopt as their basis of 
8 ifety, it is not safe as a standard of solvency for the State to enforce 
for the protection of the public. 

The rule proposed is not a perfect one. The man who can frame a 
perfect rule is not born yet. Were it proposed by the State to take 
the property of the companies by eminent domain, or by any other 
power, I should not consider it a fair rule to measure their compensa- 
tion by. And it is from that standpoint, gentlemen, it seems to me, 
that the most of the argument in opposition to the rule proceeds. We 
propose to take no dollar of actual value from the companies. Bat 
for the purpose it is designed to serve, — to made sure that only a 
safe value shall be put upon the assets which a life company holds to 
secure the fulfilment of its contracts with its policy holders, — it is a 
convenient, a just, and a reasonably safe rule, though not so safe as 
if it rejected all market values over par, which is the habit of the New 
England Mutual, and some other companies, in the regulation of their 
business. i 

No Policy Holder to be favored over another. 
The next subject which I will consider, gentlemen, is section 68, 
which relates to favoritism by companies in their insurance contracts. 
That section means just what its honest face shows to the common 
sense. There is nothing sinister in it. It contains no such purpose 
and involves no such consequences as Mr. Lewis and Mr. Homans 
seek to impute to it. It will embarrass no legitimate business or 
enterprise of the companies. But it does attempt to compel the 
companies to deal equally and impartially with the public, and to 
forbid the corporation or its agents to discriminate in favor of an 
individual or class of its policy holders, and against the common body 
of its policy holders. The purpose of the section, and the reason for 
it, I will illustrate by two examples. I invite attention to some cor- 
respondence referred to me for such use as I should see fit to make of it. 
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Worcester, October 14, 1885. 

My Dbab Sir: — I enclose this letter for your information. I cannot 
understand how a contract for life insurance, the terms of which are secret 
or confidential, can be honest. I am, yours very truly, 

Geo. F. Hoar. 
The enclosure reads as follows : — 

New York, October 9ih. 
Hon. Geo. F. Hoar. 

My Dear Sir : — I have a apecial offer to make you for an insurance in 
the New York Life unparalleled in the annals of life insurance. An offer 
of so remarkable a character that it seems hardly creditable, but will be , 
guaranteed by the company. If you will write me stating your age at 
nearest birthday, and the amount of insurance you would like to have, if 
you take any (the company will not write over $50,000 on this plan), I will 
make you a proposition which please consider strictly confidential. Ad 
early reply will oblige, yours very respectfully, 

Frederick Webber, 

General Agent. 

Mr. Webber describes his offer as " hardly creditable,** — he prob- 
ably meant " credible,*' — but unconsciously he wrote the truth. 
What the proposition was, or the motive of it, I am unable to state. 
Senator Hoar is too high-minded a gentleman, and too jealous of 
honor, to pursue a negotiation on such questionable terms. But the 
offer was '* special," and therefore not open to the public at large. 
It was so remarkable that to give it credit with a person of Mr. 
Hoar's intelligence, it needed that the company should guarantee its 
performance, and that the company was willing to do. Of course the 
corporation must depend on the funds provided by its policy holders 
to redeem its particular pledge, and they became the guarantors. 
And the transaction was of such a character that it was ashamed to 
look an honest public in the face. That is example number one. 
There is more confldential business done in connection with life insur- 
ance than is revealed in that publicity Mr. Lewis eulogises. 

A number of Boston gentlemen hold tontine endowment policies of 
$100,000 each in a life company. Their object in taking the pcilicies 
was principally investment and profit, rather than ordinary life insur- 
ance. As the annual premiums on such policies are over $10,000, the 
investment is only open to men of wealth. With each of these gen- 
tlemen the agent who negotiated the insurance makes a confidential 
contract separate from the policy contract, by which it is agreed that 
future premiums payable on the policies shall be reduced by an 
amount equal to a certain fraction of and derived from all the annual 
premiums paid the company by its Boston policy holders. This 
secret contract the company endorses. That is, in effect, tribute is 
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leyied upon the premiums of the general policy holders, to pay the 
premiums of the few privileged policy holders. The wealthy gentle- 
men who speculate in life insurance, and have little or no need of it 
for the protection of their families, are able to obtain it for less than 
its ordinary cost, while the common public, who insure to protect 
their families from want and misfortune, must pay the full price, 
enhanced by the special terms and privileges allowed their more 
favored fellow policy holders. That is example number two. 

With knowledge of these and similar transactions, c6nducted by 
agents, with approval of the companies, Mr. Homans and Mr. Lewis 
must pardon my incredulity of their assurances that the companies 
have the power and disposition, and will reform the evil if left alone. 
Perhaps these gentlemen are too close to the corporations to see them 
as clearly as might be from a little distance. 

From Mr. Lewis' simile of the grocer and his sugar, I infer he 
regards the relations between a life insurance corporation and the 
public to be the same in character as those between a merchant and 
his customer. We cannot proGtably argue. Proceeding from hostile 
premises we could never reach amicable conclusions. A trader, so 
he commits no fraud, may sell and dicker his wares as he pleases ; 
for he deals with his own. But a life insurance corporation, as the . 
common trustee of its policy holders, is bound to do equal equity to 
each and to all, and special favor to none. The officers are trustees — 
not proprietors. 

Bight of Policy Holders to change Bemjiciary, and to a Surrender 

Gash Vafue. 

I now consider sections 78 and 76, which sections should be con- 
sidered together. They formulate the law now in force, with the 
exception that a new clause in section 78 gives the insured a power 
he does not now possess to change the beneficiary of his policy ; and 
the law in regard to his right to surrender his policy for a cash value 
is modified from the present law, in section 76, to conform to the 
change in section 78. The tWo amendments stand or fall together. 
Should the Legislature not favor the proposed change, it can express 
its will to that effect, and preserve the law as it is, by the exclu- 
sion from section 73 of the clause which confers the power, and 
the insertion in section 76 of the statute limitation to the right of 
surrender ; though, in that event, I hope the consent of the benefi- 
ciary will be deemed a sufficient condition, upon the right of surrender, 
even though the committee's and the Legislature's judgment should 
not lavor the larger power which it is proposed to confer upon the 
policy holder. 
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This is not an insurance question proper. It cannot concern the 
companies, in a material sense, to whom they pay the insurance^ 
whether to the person named in the policy, or some other nominee 
who may establish a right to it ; and it affects the contract only so 
far as relates to the person entitled to the proceeds of it. Colonel 
Greene's argument in regard to it is based upon a misconception of 
what it is. The bill does not, in any manner, affect the law of insur- 
able interest as a condition of valid life insurance. The discussion 
by several gentlemen of the sufficiency of the surrender charge, and of 
the expediency of the right to surrender for cash under any circum- 
stances, does not relate to any proposed change in the law. They 
assault the law itself, and the argument is the same used against its 
original passage, and I am sure will not avail to disturb the well- 
founded policy of the Commonwealth. Rather than increase the 
surrender charge, I would abolish it altogether, as will be, by and by, 
when life insurance attains its full development. I do not propose 
any change of the surrender charge in the bill under consideration. 

As to the suggestion by Mr. Lewis of embarrassment and confusion 
to the companies, because it will compel them to issue two kinds of 
policies, I am unable to treat it seriously. These companies already 
issue several hundred kinds of policies, different in their respective 
conditions, to people in all parts of the civilized globe, and subject to 
the diverse laws of the numerous nations of four continents and 
various islands of the sea. To issue one more will not prove an 
int<lierable burden. But, as I remarked before, the law will not 
affect the contract except as to the person entitled to its benefit, nor 
will it compel any company to write another form of policy than it 
docs now. Like the rest of his argument before the committee, Mr. 
Lewis' discussion of this question is disingenuous. 

But I recognize that the expediency of the amendment, as a social 
question, is fairly debatable, and that question should be decided on 
its intrinsic merits, without regard to the irrelevant matter lugged 
into the discussion. Ought one who, of his own motion and out of his 
own means, insures his life, to have the power, while he lives^ to direct 
the final disposition of the insurance ? He has that power now if his 
policy is made payable to his general heirs or legal representatives. 
Should he not retain that power even though he originally names in 
the policy the person whom, should he presently die, he desires to 
have the benefit of it ; so that, if that person dies, or circumstances 
thereafter should arise to change his desire, he may name another? 
Under existing law, by naming a person as beneficiary the insured 
creates an absolute estate in the insurance in such beneficiary which 
he cannot defeat or transfer, whatever may happen ; and if the bene- 
ficiary dies, the insurance goes to her or his heirs, though alien to the 
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Mood and affectioii of the insured. This law as it now exists conforms 
to the ancient law of tmsts. 

The considerations that led me to advise the amendment are stated 
in my report. J need not repeat them here. Practically,. with the 
proposed new law in effect, there might be instances of an ungenerous 
use of the power, such as have been referred to here. Bat even in 
such' cases the man misuses or squanders what he himself produced, 
and to which nobody else contributes, and over which, upon general 
principles, he could claim the right of dominion. But the rule will be 
overwhelmingly the other way. The vast majority of men who in- 
sure their lives for the sake of their families will be guided by affec- 
tion and judgment in their care of the family welfare in the disposition 
they make of the estate their affection and solicitude creates. Certainly 
the nature of life insurance, as a provision by the insured after his 
death for those who have claims upon his care and affection, will not 
be altered by the circumstance that he retains the right while living 
to name, as his heart and sense of justice dictates, the particular per- 
sons to whose benefit it shall inure. The exemption of the insurance 
from liability for his debts is in favor of the beneficiaries alone, and 
should it ever come to his own use or fall into his general estate, his 
creditors may enforce their claims upon it. Similarly, the exemption 
firom attachment of a homestead estate ceases if the owner converts 
the estate into another form of property. Life insurance creates a 
unique estate, sui generis; there is none other like it ; and in dealing 
with its rights and equities the Legislature need not feel hampered 
by the doctrines and traditions of the old property law. 

I place a high value on life insurance as an individual and social 
beneficence, and would promote it in the favor of the people to an ex- 
tent it does not now enjoy. If it was established as the bill intends, 
so that one who takes insurance shall be able, if the conditions of his 
family relations shall alter, to change his insurance to suit his changed 
conditions, and so that, if the circumstances of his life shall become 
such that he no longer needs the insurance, he can surrender it for a 
fair value and apply it to his life wants, the usefulness and popularity 
of life insurance would in my judgment be greatly helped. 

But, Mr. Chairman, the personal test here seems to me a good and 
safe one. Judge the question as if it were your own case. How would 
you prefer to have it were you about to effect an insurance on your 
life payable after your death? 

Property and Bights of Policy Holders in the Surpltis, 
The next and final topic which I had prepared myself to discuss is 
section 75, and that covers the question of whether a limit shall be 
put^upon the power of the corporation to retain from its policy holders 
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a surplas over its reserve, <ind also, whether the law shall prescribe 
and protect the rights of the policy holder in that portion of surplus 
which the company is permitted to retain. Much learned talk has 
been squandered here in the discussion of this section. The real 
question is a very simple one. All we need to settle it is a few in- 
disputable facts and a little homely common sense. The actuaries 
with their theories and formulas are no help to us. as it seems to me. 
They only confuse the matter. 

What change in the law do we propose? By existing law a 
life company may periodically divide its surplus to its policy holders 
whose money produced it, and to whom of right it belongs. It may 
divide the whole of it, or only a part of it, or may hoard up all of it 
forever. We now propose that the law shall oblige the corporation 
at the same stated periods as before to divide to its policy holders 
all the surplus it accumulates above a certain amount, which it is 
allowed to retain for the benefit of the common safety ; and also, that 
the policy holder shall be confirmed in his right to a final share in the 
safety fund, as I term the surplus which is thus accumulated, in pro- 
portion to his contribution to it. That is the proposition, and the 
whole of it. If it be not just, I am deficient in moral perception. 

Now, what is the surplus of a mutual life company ? It is that 
portion of the premiums paid by the policy holders left after the 
payment of current losses and exj^enses and providing for the 
reserve, which is the fund that the law and experience has judged 
and found sufficient to assure the company's ability to carry out its 
contracts. Were it possible to know in advance exactly what the cost 
would be, the mutual policy holder would pay in his premium just 
his share and no more. But as that is not possible, he pays to the 
common fund a sum larger than his probable share, as do his associ- 
ciates ; and when, after the cost is ascertained and paid out of the 
common fund, a balance is left, that is surplus. An actuary might 
define it differently, but not more intelligibly. Now, what produces 
the surplus? Of course, in general, the premiums produce it. But 
more specifically, where does it come from? 

First : The company must add four per cent, to its reserve. If its 
assets earn more than four per cent, the excess is surplus. 

Second : A portion of the annual premiums is set apart tor the 
payment of the death losses which, by the table calculation, will occur 
within the year. If the actuul death losses are less than the amount 
the premiums provide for, the difierence is surplus. This is called 
vitality gain. 

Third : A portion of the annual premiums is appropriated for ex- 
penses. If the company does not use the whole appropriation for its 
expenses, what is left is surplus. 



Digitized by VjOOQ IC 



70 

Last year the surplus accrued to our Massachusetts compaDieB was 
$1,093,959. And last year's experieboe was an ordinary oue. So 
that had their assets fell off a million dollars in value within the year^ 
their accrued surplus of the year derived from their normal revenue 
of the year would have ftiUy repaired the loss, without the help of a 
single dollar of hoarded surplus. Thus is made apparent the ability 
of a well-conditioned life company by its natural resources alone to 
protect its financial integrity. An important fact to consider as a 
factor in the argument is that the premiums are loaded above the 
expectation in some degree ; so that if a corporation should only earn 
the four per cent, to maintain its reserve, and its mortality should 
reach the maximum of the table, it would still have some surplus 
left to provide for contingencies beyond. 

Thus future death losses up to the table rate are provided for by 
the future premiums. So the fact that the losses differ largely in 
different years, is no reason why the whole vitality gain of any single 
year, however large, should not be divided, unless to provide for a 
year when the mortality shall exceed the table. Such a year has 
never occurred in the history of our life companies, and is not likely to. 

Elizur Wright, long years ago put the case so deftly that I quote 
his words : 

This surplus belongs to the insured from whose premiums it has 
accrued. If it should not be divided, but continue accumulating till those 
who were the first contributors to it have dropped away by death or by the 
lapse or surrender of policies, a wrong will be done, which, though not so 
frightful as bankruptcy, may be as extensive in its transfer of property 
from the hands of its owners to those of strangers. 

One of the oldest, if not the oldest, policy holder in the State 
Mutual called upon me last Saturday. When he took his policy 
forty years ago, the company had no considerable surplus. Now it 
has three-quarters of a million. He expressed satisfaction witb this 
measure here proposed to secure the rights of policy holders, and 
signified his sense of injustice that he can never claim a share in the 
surplus of the State Mutual which was earned by the use of his 
money in the hands of the corporation. I could sympathize. I am 
a twenty years old policy holder in one of these mutual companies. 
When I became a member its surplus was a few thousands, now grown 
to nearly half a million. I am the rightful owner of a share in that 
surplus ; but I suppose it is confiscate to posterity, unless some one 
of the present generation steals or wastes it, which 1 do not persona^ 
fear, for 1 have entire confidence in the integrity of the gentlemen in 
charge of the institution. 



Digitized by VjOOQIC 



71 

A life oompan/s need of sarplus above its reserve, — and the dis- 
tinction between surplus and reserve, gentlemen, is very important 
to remember, — can arise only from three sources : First, a higher 
death rate, and consequent larger liability than its expectation; 
second, a deficiency of expected income from its reserve funds ; third, 
decay of its assets. Even for these possible deficiencies, some pro- 
vision is made in the premiums which are rated to produce somewhat 
more than the calculation of death, interest and expense probabili- 
ties calls for. Now let me exhibit some facts which your intelligence, 
without aid of argument, will apply to the matter. 

We may safely trust that the means and ability which enabled our 
companies to pass safely the social and commercial experiences of the 
last half century will suffice for their safety in the half century to 
come. Just before the war in 1860, our life companies (the John 
Hancock was not born then) had a surplus of $907,186. Their sur- 
plus in 1887 is $4,873,185. 

Since 1866, as far back as my record goes, these companies have 
divided $16,145,278 in surplus. So tbat in the period of twenty-six 
years they have met all accrued obligations, have maintained their 
reserves to secare their obligations to accrue, and have earned a sur- 
plus of more than $20,000,000. That is, the policy holders have 
paid in as contributions to the companies twenty millions more than 
the companies have needed for their purpose. Mr. Foster alludes to 
1873 as a season of extreme disturbance of commercial values and 
peculiar hardship to financial establishments. Referring to that 
period I find that in 1873 the Massachusetts life companies added 
$141,000 to their accumulated surplus, and divided $844,000 of other 
surplus ; in 1874 their dividends of surplus were $879,000, and they 
added to their surplus hoard $190,000. Their earnings of surplus in 
the two years were over two million dollars. The reckoning and 
comparison are made upon the basis of market values, and allowance, 
of course, is made in each year for the loss in market values ; and yet 
their surplus was as liberal as I have shown it to be in those years 
over their obligations for those years in spite of loss by decline in 
values. As we pass, I note that in 1886, the last year, the Massachu- 
setts companies earned $1,093,959 of surplus, of which $936,311 was 
divided to the policy holders, and $157,648 added to their previous 
hoards. 

Mr. Wright, the actuary of the New England, in his remarks to the 
committee, says : ^^ No decently managed company in this country 
has ever failed to have some annual vitality gain." That is the fact. 
Nor is there cause to fear tbat the death rate of the companies in the 
future will exceed the expectation. Mr. Lee of the Berkshire sug- 
gests a danger that the company may some time cease to insure new 
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lives, and the death rate of the old lives rise above the expectatioii. 
Bat he cites, and can cite, no instance of actual experience in support 
of his suggestion. And he is discredited by the experience of certain 
American companies, and more notably of English companies, whose 
membership has largely fallen off, and who take in comparatively few 
new members, and yet whose death rate is well within the table. 
True, as he says, if a company insures no new lives, its deaths in pro- 
portion to its membership must increase as its lives grow older, and, by 
and by, all must die ; but that is what the mortality table anticipates, 
and the reserve is computed to provide for. Mr. Lice's argument is 
that if a life company, solvent and with a full reserve, ceases to take 
new lives, it must, in time, inevitably experience a mortality beyond 
the table anticipation, and so be unable to fulfil its contracts, unless 
it has other resources than its legal reserve and its premiums on poli- 
cies in force. If that be true it demolishes the basis of confidence in 
level-premium life insurance. I have heard nothing from the oppon- 
ents of the system more damaging to its credit. My judgment rejects 
the argument, and approves the system. 

As to the danger from a deficient interest income, if there is 
danger, that will be averted by the adoption of the proposed rule for 
valuation. The compelling of the companies, as the rule of valuation 
does, to hold in their reserves assets which produce the needful in- 
come will avert the danger. 

I agree entirely with Mr. Wright in the opinion that a life company, 
well established and with sound investments and a safe basis of re- 
serve, needs no surplus for its safety, and that for it to accumulate 
such a surplus from dividends to which its policy holders are in equity 
entitled is an injustice. Thereby I recant an error of my last annual 
report, where I advised the accumulation of vitality gains. With 
their assets invested with care, — such for instance as our savings 
banks are obliged by law to observe in their investments, — our life 
companies are not in danger of any unavoidable loss of assets beyond 
the power of their natural resources to repair. 

But the bill concedes to the corporations the power to withhold from 
their policy holders and accumulate a surplus equal to ten per cent, 
of their reserves, provided that the policy holders from whom this 
surplus is withheld shall have their rights in the share they con- 
tribute to it preserved, and when they retire from the company the 
share they have put up as pledge to the safety of the institution while 
they were members of it shall come back to their use. 

But the corporations are not content with that concession. They 
object to any limit upon their power. They profess to doubt if the 
surplus allowed is sufficient for safety. Now, gentlemen, one or two 
facts in that relation. The largest, and one of the oldest, of the life 
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insurance institutions in this country, the Mutual of New York, has 
to-day less than seVen per cen^. of surplus. At no time within 
twenty years past, certainly, if ever in its history, has it held so' 
much as ten per cent, of surplus. The Mutual Benefit of New Jer- 
sey has to-day less than nine per cent, of surplus ; for years it has 
not held more. The Connecticut Mutual has less than eight per cent. 
of surplus, and in recent years has held less ; under five per cent, in 
some years. The Equitable and the New York Life, when you lay 
aside their tontine funds, which are the property of a special class of 
their policy holders, have less than ten per cent, of surplus. Are 
these institutions unsafe, gentleoien? If it be unsafe for a life 
company to divide, all above ten per cent, of its surplus, then these, 
the five largest life insurance institutions in the world, and hitherto 
supposed the solidest of financial establishments, are in grave danger, 
and the public should beware I 

Gentlemen, the matter rests with your judgment and that of your 
associates in the Legislature. I have performed my part in the delib* 
eration as well as I am able, and certainly without prejudice. If in 
your judgment the limit i$ too narrow, enlarge it to such limit as you 
approve as safe. But fix it somewhere. Do not leave these corpora- 
tions with unlimited power to hoard from the public ; and let the law 
so provide that whatever beyond its< proper needs the corporation 
keeps from the policy holder shall some time inure to his benefit. 

There was some discussion here in regard to proxy voting in these 
corporations. I do not know what Impression, may have been made 
upon the committee with regard to that, or whether there is any want 
of information which I could supply. The reason of the provision 
in section 74 is simply to provide definitely in reference to a matter 
which concerns the rights of the corporation and its policy holders, 
arid to put the rights of policy holders in life companies as regards 
the management upon the same basis as the rights of policy holders 
in mutual fire companies. Unless there is some provision, there is 
chance for great abuse. I do not know that any of our Massachusetts 
companies has bad any recent unpleasant experience from the absence 
of such provision of law. But one, at least, was once put in peril. 

The Chairman. The committee understood that two suggestions 
were made in regard to that question which you assented to. 

Mr. Tarbox. a gentleman appeared here, whose name I do not at 
this moment recall, and spoke as an agent. I do not understand why 
an agent should not be regarded, so far as the public is concerned, as 
an ofllcer of the company. He is paid by the cojnpany ; he is the 
company's agent. A recent experience which has come to my knowl- 
edge would, perhaps, show some reason why those in charge of the 
companies should desire the protection from surprise of this provision 
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of the bill. A few agents by confederation might exploit the capture 
of a life insurance company by going about quietly and getting 
proxies from members, and then suddenly appearing at the annual 
meeting of the company, and voting these proxies, and putting 
themselves in as directors. 

The Chairman. What would you say in reply to the suggestion 
that the agents in New York State, or in other States, could accom- 
plish that, whereas our own agents would not be able to under the 
law? That has been suggested here, that agents outside of the State 
could come into the meeting with proxies sufficient to accomplish 
their purposes. 

Mr. Tarbox. No, they could not under this provision. 

The Chairman. You think this applies to agents of Massachusetts 
companies in other States ? 

Mr. Tarbox. It applies to all agents, — - to those outside of the 
State as well as to those in the State. 

Mr. Carpenter. How would you control agents outside of 
Massachusetts ? 

Mr. Tarbox. I certainly could not control agents unless I could 
reach them, but the law could, and proposes to prevent their action 
in the annual meetings of the companies. 

The Chairman. But if the proxies should be sent on to the com- 
pany for use, how could you prove that they were secured in violation 
of law? 

Mr. Tarbox. There might be a difficulty about it You cannot 
make a law that it will be altogether impossible to evade, of course. 
Years ago, when there was no law regulating the votes at the annual 
meetings of companies, it was made to appear, on examination before 
the New York Legislature, how the managers in charge of these com- 
panies contrived to perpetuate their control. They would acquire 
these proxies, there being no law to prevent it, authorizing some man 
to cast them in a body, and the proxies were accumulated by agents 
usually acting in concert with the official management, so that they 
had them in the company's desk, and could perpetuate themselves 
year after year by the use of these proxies. Now, under the proposi- 
tion that these proxies shall be recent, — they must be dated and 
executed within three months, I think the statute proposes, and they 
must be recorded, — there is no chance for any such sharp practice ; or, 
at least, if there may be to a certain extent, it greatly reduces the danger. 

The Chairman. I think cases have come to my knowledge where 
agents, representing the policy holders, really, rather than the com- 
pany, have brought about changes in the management of the company, 
which were contrary to the wishes of the managers, perhaps, and to 
the benefit of the policy holders. 
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Mr. Tarbox. Well, the policy holders know nothing about it. 

The Chairman. Their representatives, the agents, do in that case. 
They are the ones who brought about the changes I spoke of. 

Mr. Tarbox. The agents are like other men, I suppose, and they 
are not beyond the influences that govern other men. They are con- 
cerned for themselves rather than the policy holders, and are likely to 
serve their employers. I think they will look out for their own inter- 
ests principally. 

The Chairman. iWe all do that. 

Mr. Tarbox. Certainly ; I do not say it reproachfully. And in 
what I have said here, as I have remarked, I do not intend reflections 
to the personal discredit of any gentleman. They act largely under 
the influence of their environment and employment ; all men do. We 
legislate as much to restrain the natural propensities of men as to 
fetter the wilfully bad. 

Mr. Wright. I should like to ask the Commissioner one question. 
I do not expect to be at the hearing on the first of March, and so I 
would like to put it now. The question is this : if the Commissioner 
has any objection to retaining in the law of 1880 the provision apply- 
ing the cash surrender value from the second year ? In his draft, as I 
read it, it applies from the fifth. ' 

Mr. Tarbox. None at all. That was conservative, and was rather 
a concession to the companies. 

Mr. Wright. So far as I know, — I do not speak for the com- 
panies certainly, — I think they do not object to a reduction. 

Mr. Tarbox. Then put it in by all means. I do not want to 
hamper the right of the policy holders* if the company would not. 
The onl}^ reason why I put that in was that the companies made inti- 
mation they thought the first one or two premiums are largely used 
for expenses, and that the man who is insured ought to pay in more 
than that before he has a right to the cash surrender. 

Mr. Edgerly. We are going to have a hearing next Tuesday, and 
if Mr. Wright is going to discuss that question I propose to discuss 
it with him. As I understand, this hearing is to be adjourned to 
next Tuesday. 

Mr. Wright. I stated that I could not be here at that time. 

Mr. Edgerly. I merely wanted to notify you that I should oppose 
what you said ; that is all. I have nothing to say now, Mr. Chairman, 
but I understood the hearing was to be continued to next Tuesday. 

The Chairman. The final hearing upon this proposed bill, the 
whole subject, is assigned for next Tuesday. 

Adjourned to Tuesday, March 1, at 10 a.m. 
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